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:n the automatic termination of the member s appointment.” (Emphasis added.)41 

Rudimentary due process was met by The Governing Board’s hearing because the hearing can 

De limited to whether the documents were produced. Oskooi, supra, at 245; Webman v. Little Co. 01 

Mary Hospital, 39 Cal.App.4th 592 (1995) (holding that physician’s refusal to produce information 

requested to evaluate his application for privileges was grounds for denial or revocation of medical staff 

privileges).42 

VIII. THE PETITION SHOULD BE DENIED BECAUSE PETITIONER FAILED TO MEET 
HIS BURDEN OF PROVING THAT ALL THREE OF THE BASES ON WHICH 
PETITIONER LOST HIS PRIVILEGES WERE PROCEDURALLY OR 
SUBSTANTIVELY DEFICIENT. 

By its letters of April 24,2002 and August 21,2002, the Medical Staff advised Petitioner thal 

it was proceeding on four bases. First, Petitioner’s privileges were automatically terminated under 56.5- 

9 of the Bylaws (the “First Second, the Medical Staff determined that Petitioner failed tc 

meet the Applicant’s Burden under 56.4-1 of the Bylaws (the “Second Basis”).44 Third, the Medical 

Petitioner’s refusal to produce the Cedars-Sinai Documents also was a violation of Bylaw5 
$6.3 which states, in pertinent part: “By applying for appointment to the medical staff, each applicant.. 

41 

c. consents to Hospital representatives inspecting all records and documents which 
may be material to an evaluation of hidher professional qualifications and 
competence to carry out the clinicalprivileges he/sh requests, of hisher health 
status, and of hisher professional ethical qualifications.” 

C L  

Petitioner seeks distinguish himself from Webman claiming he engaged in no misconduc 
because he signed an authorization form for Cedars-Sinai to release records. Webman does not requirc 
misconduct, just a failure to produce information. It is also clear that Petitioner engaged in misconduc 
by defying the Hearing Officer’s order to produce the Cedars-Sinai Documents he was withholding. 

The First Basis is Bylaws 56.5-9 which is entitled “Time Periods for Processing” a n c  
governs when a physician’s term of appointment is extended if the Medical Staff is unable to finis1 
processing the application before the end of the physician’s two year appointment. This sectior 
provides, in pertinent part, “Failure by the member to timely complete and return the reappointmen 
application form or provide other documentation or cooperation in order that the reapplication may bc 
fully processed by the expiration date will result in the automatic termination of the member’: 
appointment.’’ (Emphasis added .) 

the Bylaws which places on every applicant and re-applicant for staff privileges: 

42 

43 

44 

‘ L . . .  the burden ofproducing adequate information for a proper evaluation of hidher 
experience, health status, background, training and demonstrated ability for clinical 
privileges and staff category requested, and of resolving any reasonable doubts about 
these matters, and of satisfiing requests for information; and of persuading the medical 
staff by a preponderance of the evidence of hisher qualifications for staff membership 
or privileges. The applicant’s failure to sustain this burden shall be grounds for denial 

The Second Basis is Petitioner’s failure to meet the “Applicant’s Burden” under 56.4-1 o 
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?rotecting patient safety and the quality of care mandates this result. 

X. PETITIONER’S AVOIDANCE OF PEERREVIEW AND REQUEST THAT HEARING 
OFFICER HARWELL GRANT PETITIONER TERMINATING SANCTIONS 
RESULTS IN THE REMAINDER OF HIS CLAIMS BEING BARRED BY LACHES, 
UNCLEAN HANDS, ESTOPPEL AND BEING CONTRARY TO PUBLIC POLICY. 
A. Petitioner’s Should Be Barred From The Relief Requested By the Doctrine of 

Laches Because of The Peiudice Caused Bv His Delay In Filinv this Action. 

Because of Petitioner’s delay, there is a gap in the Medical StafTs peer review protection which 

cannot be filled by resuming a JRC hearing or holding another Governing Board hearing based on 

Petitioner’s stale application for 200 1-2003 privileges. The lack of current information concerning 

Petitioner would make resumption of a JRC hearing or a Governing Board proceeding h i t l e s s  because 

it cannot yield a proper evaluation of Petitioner’s current fitness to practice as would be necessary to 

warrant granting privileges.” 

B. Petitioner’s Unclean Hands Should Bar the Relief Requested. 

As discussed above, Petitioner’s wilful and repeated refusal to provide the Cedars-Sinai 

Documents constitute unclean hands. This should bar all relief. 

C .  Petitioner Is EstoDDed from ComDlaining about the Hearing; Officer Imposing 
Terminating Sanctions Against Him by His Own Request to the HearinP Officer. 
for TerminatinP Sanctions In His Favor. 

The doctrine of invited error prevents a party from asserting an alleged error as grounds for 

reversal when the party induced the commission of error through its own conduct. Hasson v. Ford 

Motor Co., 32 Cal. 3d 388,420-421 (1982); See Norgart v. Upjohn Co., 21 Cal. 4th 383,403 (1999). 

This is an application of estoppel to judicial proceedings which should apply with equal force to 

Petitioner’s conduct in an administrative hearing.52 Petitioner requested the Hearing Officer order 

(See 22 C.C.R. $ 5  70701 (a)(7);JCAHO 2005 Hospital Accreditation Standard MS4.40 (fn 
to item 1) and MS 4.60 (item 3); 42 C.F.R. 482.22 (see JN Exhibits 1 ,2  and 9.) 

Estoppel is a defensive doctrine operating to prevent one party from taking unfair advantage 
ofanother. Franklin v. Merida, 35 Cal. 558,567 (1868); In reMarriage of Umphrey, 218 Cal. App. 3d 
647, 658 (1 990). The essence of estoppel is that, through false language or conduct, the person to be 
estopped has caused another to act in a way that person would not otherwise have acted and has caused 
injury as a result. State Compensation Ins. Fund v. WCAB, 40 Cal. 3d 5, 16 (1985); In re Lisa R., 13 
Cal. 3d 636, 645 (1979). The doctrine of estoppel is codified in part in Evidence Code $623 which 
provides: “Whenever a party has, by his own statement or conduct, intentionally and deliberately led 
another to believe a particular thing true and to act upon such belief, he is not, in any litigation arising 
out of such statement or conduct, permitted to contradict it.” 
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terminating sanctions in his favor. Petitioner’s sudden challenge to the Hearing Officer’s authority, 

because sanctions were issued against him instead is clearly barred by the doctrines of estoppel and 

invited error. 

D. 

Petitioner’s refusal to provide the Cedars-Sinai Documents prevented the Governing Board from 

ever receiving a recommendation that Petitioner be granted privileges based on a proper evaluation of 

Petitioner’s care and conduct. In these circumstances, public policy requires the Governing Board and 

the Court to deny Petitioner privileges. Issuance of a writ which orders a further JRC hearing or 

Governing Board proceeding without requiring Petitioner to first (a) produce the Cedars-Sinai 

Documents, (b) submit more current information for peer review by the Medical Staff, and (c) to 

cooperate in the Medical Staffs peer review would violate public policy. There is strong public policy 

of protecting the quality of patient care and patient safety by requiring every physician to pass peer 

PubIic Policv Mandates Denial of the Petition. 

review by demonstrating his current competence and fitness to hold privileges before privileges are 

granted. This public policy outweighs any legal or equitable sympathy a Court could have for 

Petitioner’s self-induced problems. 

XI. CONCLUSION 

For the foregoing reasons, the Petition should be denied. 

DATED: February 28,2005 Respectfully submitted, 

FENIGSTEN & KAUFMAN. 

By: , - 
. / R O N S . ‘ m  MAN/ 
NINAB.€$kS ’ 
DEVIN M. SENELICK 

Attorney for Respondents WEST HILLS 
HOSPITAL, & MEDICAL CENTER and 
MEDICAL STAFF OF WEST HILLS 
HOSPITAL & MEDICAL CENTER 
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