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L. INTRODUCTION

Dr. Mileikowsky was absolutely entitled to receive a fair hearing
before a peer review panel of physicians, with an unconflicted hearing
officer. Instead, Respondents hired a conflicted hearing officer,
demanded that Dr. Mileikowsky produce documents they knew he could
not produce (but that they could easily have obtained by other means),
and then induced their selected hearing officer to terminate the
proceedings before a peer review panel could act.

Respondents cannot articulate a justification for these clearly
illegal actions. Instead, they mount strident personal attacks on Dr.
Mileikowsky while deflecting any discussion of their failure to follow
the law.

II. REPLY TO RESPONDENTS’ SUMMARY OF FACTS

To a disturbing degree, Respondents’ Statement of Fact is just an
ad hominem offensive against Dr. Mileikowsky. The apparent strategy
is to paint him, inaccurately, as a devious and deficient doctor who does
not merit fair consideration.

Respondents set the tone in the footnote opening their fact

summary:



Petitioner’s Opening Brief offers a truncated, selective and
inaccurate summary of events. . . . The degree to which
Petitioner has distorted the record is troublesome because

the misrepresentations are often material and create an

unreliable picture.
(RBat3,n.3.)

Respondents do not support this very serious accusation of
inaccuracy and distortion. Instead of identifying any misrepresented
facts, Respondents give a blanket citation to sections spanning 38 pages
of their brief, and to a 19 page fact statement in a trial court brief.'

(Ibid.) (RB at 3, n. 3.) A meaningful response to such unfocused

allegations is impossible.’

" Incorporation of trial court arguments into appellate briefs is
“inappropriate.” (Banning v. Newdow (2004) 119 Cal.App.4th 438,
455.)

*Respondents also point to six footnotes of their brief that
supposedly identify “inaccurate” and “distorted” factual statements in
the AOB. (RB at 3, n. 3.) But these footnotes identify no inaccuracies
or distortions:

* Note 14: “Petitioner is disingenuous in suggesting he never had an
opportunity to express his views on terminating sanctions.” (RB at 16.)

» In fact, the AOB accurately quoted Mr. Harwell’s February 5
and March 18, 2003 statements that he would call for discussion
on the issue of appropriate sanctions, and reported that sanctions
were imposed on March 26, 2003, without further discussion.
(AOB at 18.)

(continued...)



*(...continued)
* Note 25: “Petitioner’s insistence that ‘the Hearing Officer himself
correctly acknowledged, repeatedly, that he did not have the power to
enter a dispositive ruling’ is disingenuous. The Hearing Officer only
stated that he lacked power to make substantive rulings on the merits.”
(RB at 27 (emphasis in original).)

» In fact, none of the cited statements makes any distinction
between substantive and procedural rulings. (AOB at 35-37 and
Rule 14(d) attachments.)

* Notes 36 and 39: “It appears that Petitioner’s position was an artifice,
designed to disrupt the JRC hearing . .. .” (RB at 36.) “The Cedars-
Sinai documents were available only from Cedars-Sinai and Petitioner.
...7 (RBat40.)

» In fact, these footnotes make factual assertions without citation
to the record, but they do not identify any “inaccuracy” or
“distortion” in the AOB.

* Note 44: “Petitioner’s Opening Brief contains yet another factual
fallacy. The Brief claims he provided a second signed authorization to
release the Cedars-Sinai Documents in January 2003 and that the
Medical Staff did not submit the second authorization to Cedars-Sinai.
No second authorization was ever provided.” (RB at 47-48.)

» In fact, the AOB accurately states that, in January 2003, Dr.
Mileikowsky informed West Hills that he had previously
provided two signed authorizations. (AOB at 17, citing 1/12/03
letter at 5, AR P003451.) Both authorizations are in the record.
(8/11/99 Authorization, AR CHO0138 (attached); 12/5/00
Authorization, AR P003269 (attached).)

* Note 47: “Petitioner misconstrues Mr. Helton’s pre-hearing letter
which pointed out that since the entire record of what transpired below
was submitted to the Governing Board as evidence, that evidence need
not be taken again before the Governing Board.” (RB at 51-52.)
(continued...)



Respondents are more expansive, but even less accurate, when
they attempt to characterize Dr. Mileikowsky himself as a bad person
who merits punishment from the legal system. According to
Respondents, Dr. Mileikowsky is trying to “relocate his hospital activity
to West Hills,” and to “bully his way to medical staff privileges,” by
“not allowing proper peer review” and by filing repeated “lawsuit[s] . . .
to obtain through litigation privileges denied to him as the result of
adverse peer review.” (RB at 6, 1, 3.) This is an oddly inflammatory
way to describe the proceedings below — Dr. Mileikowsky’s application
for routine biennial renewal of his West Hills medical staff privileges,
which he had held in good standing since 1992, followed by an aborted
administrative proceeding, followed a timely petition for writ of

administrative mandate.

*(...continued)

» In fact, the Opening Brief paraphrased and quoted Mr. Helton’s
letter accurately, and urged an interpretation entirely consistent
with its content. (AOB at 20-21, 41.)

4



Respondents urge this Court to make a factual finding that Dr.
Mileikowsky is a bad doctor who does not deserve a fair proceeding.’
They repeatedly refer to negative 805 reports submitted about him by the
Cedars-Sinai and Encino-Tarzana hospitals, as if every accusation they
contain is an established fact. (RB 5 and 6, n. 6.) Two of these reports
are pre-hearing accusations against Dr. Mileikowsky. (CT12:2460-61;
CT5:893-99.)  The post-hearing Cedars-Sinai 805 report that
Respondents cite gives no hint of what accusations were actually
upheld. (CT5:891-92.) The Encino-Tarzana accusations never resulted
in any factual determinations because the Hearing Officer summarily
terminated the proceeding. (Mileikowsky v. Tenet Healthsystem (2005)
128 Cal.App.4th 531, 550.) Dr. Mileikowsky would vigorously contest
the charges made against him regarding those hospitals, if those charges
were being tried in this forum; some of his evidence is in the
administrative record. (See Mileikowsky Decl., AR P002595-2604;
Yamini Decl., AR P002668-74; Herbert Decl., AR P002675-88; patient

letter, AR P002835-38; patient pictures and notes, AR P002839-42.)

*The story Respondents tell at pages 5 to 9 of their Brief is given
largely without dates and out of chronological order.

5



But this appeal is not about the resolution of charges brought by other
hospitals.

Respondents also assert that Dr. Mileikowsky falsified his 2001
West Hills application by concealing disciplinary action taken against
him at Cedars-Sinai, Encino-Tarzana, Century City, and Valley
Presbyterian Hospitals. (RB at 6 n. 6, 8 n. 9.) The few citations they
provide refute this accusation. His 2001 application forthrightly
disclosed that he had in the previous two years been subject to such
disciplinary proceedings. (2001 Application at 2, AR P003275
(attached).) He corresponded extensively with the West Hills Medical
Staff concerning the proceedings at Cedars-Sinai, Encino-Tarzana, and
Century City, before and after he submitted his application. (11/27/00
letter, AR P000916; 11/29/00 letter at 2-5 and attachment, CT
12:002451-54, 2463-66; 11/2/01 letter, AR P003286; 3/4/02 letter at 5-
16 and attachments, AR P003299-310, P003322-35.) The record does
not address Valley Presbyterian Hospital — there were no allegations
below concerning that hospital, and Respondents cite nothing to support
their insinuation that that hospital ever took disciplinary action against

him.



Respondents repeat (without citations) West Hills’ allegation that
Dr. Mileikowsky falsely stated that he voluntarily resigned from Encino-
Tarzana and concealed the fact that his privileges were suspended there.
(RB at 8 n. 9.) They ignore the demonstration (with citations) in
Appellant’s Opening Brief that this allegation was categorically false.
(AOB at 10-11.)

Respondents’ efforts to tar Dr. Mileikowsky are not just
misguided but also beside the point. Dr. Mileikowsky has not been
shown to be a bad doctor, but even if he had been, both good and bad
doctors are entitled to fair peer review; the hearing process is designed
to distinguish the two. Respondents want to avoid fair peer review
because they are not at all confident it will give them the result they
want — removal of Dr. Mileikowsky from West Hills.

III. ARGUMENT

A. Reply to Respondents’ Statement of Standard of
Review

Respondents misapprehend the standard of review, attempting to
recast a de novo review of legal questions as a deferential review of fact

determinations.



Respondents correctly note that factual findings in a hospital
credentialing proceeding are reviewed for substantial evidence.
However, Dr. Mileikowsky is not seeking review of any factual
findings. A JRC® was never constituted, and so no findings were ever
made. West Hills’ Board of Trustees performed a deferential review of
the Hearing Officer’s procedural decision. The substance of the dispute
was never reached.

Respondents assert that the Hearing Officer made factual findings
that the Governing Board adopted. (RB at 32.) They do not indicate
what these findings were, nor can they suggest that Dr. Mileikowsky
asks this Court to reach different factual conclusions.

Respondents are really asking for deferential review of the trial
court’s decision. Regarding whether Dr. Mileikowsky received a fair
hearing, Respondents argue:

The trial court determined that Petitioner could not prove

bias, finding factually that neither of the two elements of

the Haas test was present. To reverse the trial court’s

finding under the substantial evidence test, the record must

show that the trial court could reach no conclusion from

the evidence except that both of the elements of the Haas
test were met.

‘Respondents’ refer to the Medical Review Committee as the
“JRC,” and this Reply will use the same term.

8



(RB at 22 (emphasis in original).)

Respondents are wrong for two reasons. First, whether Dr.
Mileikowsky received a fair hearing is a question of law. (Rosenblit v.
Superior Court (1991) 231 Cal.App.3d 1434, 1444.) Second,
regardless of what is being reviewed, this Court does not defer to the
superior court on appeal of administrative mandamus. “The appellate
court . . . does not review the actions or reasoning of the superior court,
but rather conducts its own review of the administrative proceedings to
determine whether the superior court ruled correctly as a matter of law.”
(Hongsathavij v. Queen of Angels/Hollywood Presbyterian Medical
Center (1998) 62 Cal.App.4th 1123, 1137; accord, Gaenslen v. Board
of Directors (1985) 185 Cal.App.3d 563, 573.) Thus, an appellate court
is “at liberty to independently evaluate [a doctor’s] fair hearing claims.”

(Rosenblit, 231 Cal.App.3d at 1444.)



B. The Hearing Officers’ Financial Conflicts of Interest
Compel Issuance of the Writ

1. Respondents’ Newly-Minted Limitations on the
Haas/Yaqub Rule Do Not Bar Relief

Respondents try to avoid the obvious application of the
Haas/Yaqub’ rule to this case by inventing two narrow requirements that
supposedly are not met: that the rule applies only if the hearing officer
is “(1) appointed by one of the litigants, and (2) knows of a plan of that
litigant for repetitive appointments.” (RB at 20 (emphasis in original).)
These are meaningless distinctions designed to avoid squarely
controlling authority.

The point of Haas and Yaqub is to prevent the appearance of
financial conflict in an administrative hearing officer, not to make
administrative bodies jump through arbitrary hoops. To this end, the
Supreme Court requires exercise of appointment power “in a manner
that does not create the risk that hearing officers will be rewarded with
future remunerative employment for decisions favorable to the

[appointing entity].” (Haas, 27 Cal.4th at 1037.)

*Haas v. County of San Bernardino (2002) 27 Cal.4th 1017,
Yaqub v. Salinas Valley Memorial Healthcare System (2004) 122
Cal.App.4th 474.

10



Consequently, Respondent’s notion that Haas and Yaqub apply
only when the hearing officer is “appointed by one of the litigants”
misses the mark. The cases forbid appointing a hearing officer in a
manner suggesting that pleasing one party will increase the chances of
future appointments and, therefore, future compensation. This rule is
violated whenever the hearing officer knows that one of the litigants can
influence future appointments. “[A] direct, personal, and substantial
pecuniary interest does indeed exist when income from judging depends
upon the volume of cases an adjudicator hears and when frequent
litigants are free to choose among adjudicators, preferring those who
render favorable decisions.” (Haas, 27 Cal.4th at 1031-32.)

As Respondents acknowledge, Dr. Mileikowsky’s adversary was
West Hills’ Medical Staff, and particularly its Medical Executive
Committee (MEC). (RB at 24, n. 22.) The Hearing Officer knew
perfectly well that he held his job because of the MEC’s
recommendation. (RT 7/1/02 25:11-21, AR P001582.) He even read
into the record the letter he received from the Staff’s President:

The Medical Executive Committee at West Hills

Hospital and Medical Center has requested the Board of

Trustees appoint you as a Hearing Officer.

(RT 7/1/02 26:4-11, AR P001583.)

11



Respondents blithely assert that “Mr. Harwell was not appointed
by one of the litigants, but by the Hospital” (RB at 24) — meaning that
the Board of Trustees rubber-stamped the choice of one litigant, its own
Medical Staff. The Hearing Officer knew the Hospital followed its
Medical Staff’s recommendations, not the doctor’s. He had every
financial incentive to favor the Staff, and none to favor Dr.
Mileikowsky.® In fact, Mr. Harwell terminated the West Hills
proceeding just 15 days after Dr. Mileikowsky cost him significant
income by having him removed as hearing officer in another proceeding.
(3/7/03 letter, P004082; 3/8/03 letter, P004084.)

Likewise, the Haas/Yaqub rule does not require any explicit
showing that the Hearing Officer “knows of a plan of that litigant for
repetitive appointments.” In Haas, the County conceded in a
preliminary discussion that the hearing officer could be rehired (27
Cal.4th at 1022), but this discussion played no role in the Supreme

Court’s decision.

The Hospital tries to argue that Mr. Harwell had an incentive to
favor Dr. Mileikowsky because he represented physicians in his
practice. (RB at 25.) There was no evidence, let alone finding, that
hearing officer decisions favoring hospitals would drive away Mr.
Harwell’s physician clientele. The most likely inference is that
physicians in trouble with a hospital would want to hire an attorney
known to be in hospital medical staffs’ good graces.

12



That Court did not require that the appointing authority pre-
announce a plan to rehire the officer. The possibility of future hiring is
obvious to arecently-appointed hearing officer. Indeed, the whole point
of the rule is to avoid giving the hearing officer an incentive to induce
the appointing authority to hire again, an incentive that would be even
greater if the authority had not already announced a plan to rehire.

Yaqub makes no mention of a “plan” to rehire the hearing officer.
Nevertheless, the Court of Appeal had little trouble perceiving the
“potential for further appointments in the future,” which helped to
“create a ‘possible temptation’ to favor the hospital.” (122 Cal.App.4th
at 485.)

On this record, Mr. Harwell knew that he had been hired as
Hearing Officer, and had been hired repeatedly for that job in the past,
because the Staff’s attorney Mr. Lahana favored him. He stated
candidly on the record:

I think in the 15 years that I have been doing this sort of

thing I’ve bumped into Mr. Lahana seven times. The first,

he represented the hospital; I represented the doctor. . ..

And then there have been seven cases where I have been

the hearing officer. In one I was asked to be the hearing

officer by the doctor’s lawyer, not by Mr. Lahana. And

then, in the other six, two of them were resolved before the
hearing started . . . . In two of them Mr. Lahana’s client

13



prevailed, and in two of them Mr. Lahana’s client did not
prevail.

(RT 7/1/02 17:1-17, AR P001574.)

Mr. Harwell reiterated his understanding of the importance of
staying in a litigant’s good graces to get future work:

In this case, . . . I’ve thought about this a lot, and

I’ve thought about this poor lawyer. He’s very good at

what he does, and he has asked me to be a hearing officer

four times. And he’s lost all four times, and he’s just asked

me to be a hearing officer for the fifth time. And I think

it’s because he recognizes . . . that I can’t influence the

decision.

(RT 7/1/02 25:24-25:7, AR P001581-82.)

Contrary to Mr. Harwell’s suggestion, the fact that Mr. Lahana
had lost in prior proceedings before him does not mean he did not favor
Mr. Lahana’s clients in those proceedings; it merely means that Mr.
Lahana did not have a strong enough case to prevail, whatever Mr.
Harwell did (particularly since hearing officers are not supposed to
make or even recommend a decision). In the present case, Mr. Lahana
struck gold in favoring Mr. Harwell with yet another appointment. Mr.
Harwell did not simply “influence the decision” — he ruled in favor of

Mr. Lahana’s client unilaterally, ignoring his own repeated admonition

that he had no such power.

14



Mr. Harwell could not and did not deny that his appointment
created the appearance of bias condemned in Haas and Yaqub. Rather,
he insisted repeatedly that bias did not matter because he had no power
to make a dispositive decision — the precise power he soon wielded to
terminate the proceedings. (6/27/02 letter, AR P003384-88; RT 7/1/02
9:18-21, AR P 001566; RT 7/1/02 20:15-18, AR P 001577; RT 7/1/02
23:10-17, AR P 001580; RT 7/1/02 24:11-13, AR P 001581; RT 7/1/02
25:5-10, AR P 001582 (all attached to Opening Brief).) Respondents
attempt to crawl out from under Mr. Harwell’s glaringly false statements
by asserting that he only said he had no power to make dispositive
substantive, not procedural, rulings. (RB at 27, n. 25.) This is
nonsense. Mr. Harwell made no such distinction, but if he had, it would
have made no difference. A litigant who loses his case because of a
biased procedural ruling is prejudiced just as much as a litigant who
loses because of a biased substantive ruling.

Mr. Harwell’s appointment bore precisely the appearance of
impropriety that the Supreme Court forcefully forbade in Haas, and that
the Court of Appeal readily recognized in Yaqub. It is no less offensive
to due process and fair procedure in this case. Since the Opening Brief

was filed, the Supreme Court has noted (with reference to anti-SLAPP

15



legislation) that “hospital peer review proceedings constitute official
proceedings authorized by law . . ..” (Kibler v. Northern Inyo County
Local Hosp. Dist. (2006) 39 Cal.4th 192, 200.) In the last few months,
it has, with specific reference to Haas, again emphasized that a financial
conflict of interest necessarily violates due process, is not harmless
error, and requires reversal. (People v. Vasquez (2006) 39 Cal.4th 47,
63-64.)
This conflict absolutely compels issuance of the writ.

2. The Administrative Appeal Did Not Vitiate the
Improper Appointment of the Hearing Officer

Respondents argue that the administrative appeal process
immunized the administrative proceedings from the Haas/Yaqub
violation. (RB at 49-56.) For reasons thoroughly explained in the
Opening Brief, this contention is wrong as a matter of law and of fact.
(AOB at 39-42.)

Respondents do not really want to argue this point. Instead, they
assert, Dr. Mileikowsky may not address it because it is a “challenge[]
not raised in the trial court.” (RB at 48.)

This misrepresents the issues before this Court and the court

below. Dr. Mileikowsky contends that the appointment of the Hearing

16



Officer violated the Haas/Yaqub rule, as he did before the Hearing
Officer, the Board of Trustees, and the Superior Court. This challenge
was unquestionably preserved for appeal, but Respondents argue in
avoidance that the administrative appeal made the problem go away —
even though, as is discussed below, the California Supreme Court has
quite clearly held to the contrary. Dr. Mileikowsky objected below to
the Governing Board proceedings on a variety of grounds. (Reply to
Respondents’ Opposition at 8-11, CT18:003871-74.) His position on
the Haas/Yaqub violation has not changed one iota.

Even if, contrary to fact, Dr. Mileikowsky were trying to proceed
on a new theory, his contention would not be barred:

[I]t is settled that a change in theory is permitted on appeal

when a question of law only is presented on the facts

appearing in the record. The general rule confining the

parties upon appeal to the theory advanced below is based

on the rationale that the opposing party should not be

required to defend for the first time on appeal against a

new theory that contemplates a factual situation the

consequences of which are open to controversy and were

not put in issue or presented at the trial.
(Wardv. Taggart (1959) 51 Cal.2d 736, 742 (citations, quotation marks,
and ellipses omitted).) Contentions concerning procedural matters in

administrative proceedings present “a pure question of law.” (Brown v.

City of Los Angeles (2002) 102 Cal.App.4th 155, 168.) In particular, the

17



question of whether an administrative appeal can cure the appearance of
impropriety that disqualified the Hearing Officer is one of law, not fact.

Haas is absolutely clear: administrative appellate review does not
cure the hearing officer’s appearance of financial bias. (27 Cal.4th at
1034-35.) Respondents disagree; they contend that the reason the
second hearing before the Board of Supervisors in Haas did not cure
hearing officer bias was that the County Board of Supervisors did not
perform an independent de novo review. (RB at 54, n. 51.) To the
contrary, the Supreme Court noted that the County proceedings were
pursuant to Government Code sections 27720 through 27728 (27
Cal.4th at 1020 n. 1), and Government Code section 27722 specifically
allows the Board of Supervisors to “reject the recommendation and enter
its own findings, conclusions, and decision after a review of the record.”

In Haas, the Supreme Court held that independent review cannot
cure a hearing officer’s appearance of bias. It soundly rejected the
contention that a cure is effected “when the Board independently
reviews the administrative record and decides whether to accept or reject
the officer’s recommendation.” (27 Cal.4th at 1034 (emphasis added).)
It quoted the United States Supreme Court’s “leading case on point” to

the effect that a hearing officer’s financial interest cannot be corrected
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“on appeal and trial de novo.” (27 Cal.4th at 1034, quoting Ward v.
Village of Monroeville (1972) 409 U.S. 57, 61-62.) It specifically
disavowed earlier dictum in Andrews v. Agricultural Labor Relations
Bd. (1981) 28 Cal.3d 781, 794, that “the opportunity for independent
review weighed against adopting” a rule disqualifying a hearing officer.
(27 Cal.4th at 1034-35 (emphasis added).)

Respondents also try to distinguish Hackethal v. California
Medical Assn. (1982) 138 Cal.App.3d 435 on this point, and their
discussion is, at best, confused. (RB at 54 n. 51.) Fortunately, the
Supreme Court articulated precisely what Hackethal says: that the Court
of Appeal properly found bias even though “a state medical association
argued that its own independent review of a licensing matter cured any
prejudice due to the involvement of biased adjudicators at a lower
level.” (27 Cal.4th at 1035 (emphasis added).)

Ironically, Respondents base their defense of Mr. Harwell’s
decision upon the review by an appellate body also presided over by a
conflicted hearing officer. Mr. Helton, the Hearing Officer at the

administrative appeal, had the same Haas/Yaqub problem as Mr.

19



Harwell, and Dr. Mileikowsky objected below. (6/24/03 letter at 4,
CT4:00735; 7/14/03 letter at 4, CT4:00754.)

Respondents say that the administrative appeal cured the Hearing
Officer’s appearance of bias. To rule in their favor, this Court would
have to defy a clear and vigorous contrary holding of the Supreme
Court.

3. Effect of Overlapping Conflicts

The Hearing Officers’ Haas/Yaqub conflicts are just the most
prominent of the multiple conflicts of interest that plagued Dr.
Mileikowsky’s administrative proceeding. (AOB at 22-23.) Mr.
Lahana, the attorney for the prosecuting body at West Hills, again
selected Mr. Harwell as hearing officer, even though (or perhaps
because) Mr. Harwell was simultaneously the hearing officer in
proceedings against Dr. Mileikowsky at Century City Hospital, the very
proceedings Dr. Mileikowsky was accused of not disclosing to West
Hills. With Mr. Harwell in place, Mr. Lahana’s client, the West Hills
Medical Staff, charged Dr. Mileikowsky with failing to make adequate

disclosure of the Cedars-Sinai proceedings, where Mr. Lahana had been

"Respondents criticize as inaccurate the AOB’s citation to Mr.
Helton’s website at P003882-83. (RB 49 n. 45.) The citation is correct.
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the hearing officer — notwithstanding Cedars-Sinai’s previously
established refusal to allow Dr. Mileikowsky to disclose the documents
from that proceeding. Dr. Mileikowsky caused Mr. Harwell to lose his
remunerative engagement as hearing officer at Century City; Mr.
Harwell summarily dismissed Dr. Mileikowsky’s West Hills proceeding
15 days later. Prosecution and adjudication of Dr. Mileikowsky has
become a cottage industry for a tightly-knit group of attorneys.

The tag-team approach to prosecuting and adjudicating Dr.
Mileikowsky led inevitably to the Haas/Yaqub conflict and other
problems that fatally tainted the proceedings below. Reversal is
required to return a measure of integrity to the peer review process.

C. The Hearing Officer’s Unauthorized and Erroneous

Summary Termination of the Administrative

Proceeding Compels Issuance of the Writ

1. The Hearing Officer Acted Without Authority in
Terminating the Administrative Proceeding

a. A Hearing Officer Appointed Pursuant to
Section 809.2 Should Not Be Granted the
Power to Dismiss a Proceeding Summarily

Respondents assert there is legal authority giving a Business and

Professions Code section 809.2 hearing officer the unilateral power to
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terminate a section 809.2 hearing. (RB at 27-31.) They do not,
however, identify that authority.*

Respondents point first to section 809.2(d)’s statement that the
presiding officer “may impose any safeguards the protection of the peer
review process and justice requires,” language repeated in the Hospital’s
Bylaws. Respondents fail to explain how a hearing officer’s power to
dismiss a proceeding unilaterally for a discovery default is “required”
for the protection of the peer review process and justice. The peer
review panel is perfectly able and empowered to decide whether a given
discovery default is of sufficient import to terminate the proceeding.
The hearing officer, who has no role in deciding the ultimate issues in
the proceeding and no power to say what weight will be given to any

evidence, is particularly ill-suited to decide whether a particular

*Respondents claim that Dr. Mileikowsky at one point asked the
Hearing Officer to enter terminating sanctions against the MEC,
suggesting this means the Hearing Officer must have had that power.
(RB at 13,27 n. 25.) In the cited correspondence, Dr. Mileikowsky, a
pro per litigant fighting for his professional life, asked the Hearing
Officer to issue a ruling that the Hospital either had to produce the
requested discovery or “face terminating sanctions and dismissal . . ..”
(7/15/02 letter at 4-5, PO00171-72.) He stated no position on whether
the Hearing Officer had the power to impose such sanctions unilaterally,
or whether the question would have to be referred to a JRC. In any
event, he would not be judicially estopped from asserting a contrary
position here, because his position was not accepted and did not benefit
him. (Gottlieb v. Kest (2006) 141 Cal.App.4th 110, 137.)
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discovery default threatens the peer review process, or justice. Contrary
to Respondent’s suggestion (RB at 29, n. 27), Dr. Mileikowsky did not,
in agreeing to be bound by the Bylaws, agree that peer review could be
wrested from physicians by a lay hearing officer.

Respondents also rely on Mileikowsky v. Tenet Healthsystem
(2005) 128 Cal.App.4th 531°. Appellant’s Opening Brief demonstrated,
in detail, that this decision was erroneous and should not be followed
here. (AOB at 44-48.) Respondents claim to disagree but fail to
articulate a single point of disagreement with the Opening Brief’s
analysis. (RB at29.) Respondents appear to concede, by their silence,
that Tenet cannot be accepted as authority for the Hearing Officer’s
dismissal of Dr. Mileikowsky’s administrative proceeding.

Finally, Respondents claim that “other courts” have accorded
hearing officers the power to terminate a hearing. (RB at29-31.) They
cite two cases making the unsurprising point that administrative law
judges (who have radically more power than a section 809.2 hearing

officer) have discretion in conducting the hearings before them. Neither

’ Appellant’s Opening Brief calls this case “Tenet” for short, and
Respondent’s Brief calls it “Mileikowsky I1.” In this Reply, we will
continue to call it “Tenet.”
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suggests that such officers have the power to terminate an administrative

proceeding because of a discovery default:

Cella v. United States (7™ Cir. 1954) 208 F.2d 783, 789 — ALJ
had the power to order the taking of the testimony of multiple
witnesses at one sitting;

Mendoza v. Merit Systems Protection Bd. (Fed. Cir. 1992) 966
F.2d 650, 653 — ALJ properly granted dismissal of an untimely
claim, as required by law.

Respondents supplement this meager authority with a handful of

cases in which a court recognized that an administrative agency as a

whole, or a court, had the power to carry out its duties:

California Drive-In Restaurant Ass 'n v. Clark (1943) 22 Cal.2d
287, 303 — Industrial Welfare Commission had the power to set
regulations governing the minimum wage;

Laurelle v. Bush (1911) 17 Cal.App. 409, 416 — police
commissioners had the discretion to decide whether to issue a
license for a motion picture business;

Shoults v. Alderson (1921) 55 Cal.App. 527, 531 — Board of
Medical Examiners had the power to continue a hearing and to

penalize practitioner for falsely claiming to be an M.D.;
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. Rutherford v. Owens-Illinois, Inc. (1997) 16 Cal.4th 953, 967 —
courts have broad procedural powers, which might or might not
include the power to establish jury instructions by general order.
These cases do not address the legal issues presented in this

appeal. Respondents cannot identify a single case holding that a hearing

officer, with powers limited as in section 809.2, may issue terminating
sanctions for a discovery default. As in Tenet, Respondents would have
this Court accord the Hearing Officer a power that is not recognized in
any statute or other decision.

b. Even Under Tenet, the Hearing Officer
Had No Authority to Terminate the

Proceeding
The Opening Brief noted Tenet’s holding that the imposition of
terminating sanctions by a section 809.5 hearing officer should only
arise in “egregious circumstances” following “an extensive record of

misbehavior.” (AOB at 52, citing Tenet, 128 Cal.App.4th at 562.)

Respondents disagree; they say (without explanation) that Tenet does

not require “severe and repetitive incidents of misconduct before

terminating sanctions are applied.” (RB at 45.) In fact, Tenet goes to

great lengths to emphasize that terminating sanctions are justified only

by multiple disruptive transgressions over an extended period of time.
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(128 Cal.App.4th at 562-566.) “[C]Jourts are reluctant to approve
imposition of the ultimate sanction unless it is clear from the record that
the transgressing party left no viable alternative.” (/d. at 564.)
Respondents argue (withoutrecord citations) that termination was
justified here by the “egregious circumstances” of Dr. Mileikowsky
sending lengthy faxes, declining to produce the Cedars-Sinai documents,
and “many months of delay” (apparently another reference to the
Cedars-Sinai document dispute).'’ (RB at 46.) But the undeniable fact
is that the Hearing Officer imposed terminating sanctions here for one
reason only: Dr. Mileikowsky’s inability to produce the Cedars-Sinai
documents in the face of Cedars-Sinai’s prohibitory directive. (Order
Terminating Hearing at 1, 11, AR P003509, AR P003519.) “[C]ourts
are reluctant to approve imposition of the ultimate sanction unless it is
clear from the record that the transgressing party left no viable

alternative.” (Tenet, 128 Cal.App.4th at 564.) This is not such a case.

"“The unsubstantiated but frequently repeated charge that Dr.
Mileikowsky was trying to delay the administrative proceedings makes
absolutely no sense. West Hills had suspended his privileges, and he
could not get them back until the proceedings concluded. (6/17/02
letter, AR P003348.)
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Clearly, under Tenet, this case did not present “egregious
circumstances” following “an extensive record of misbehavior,” and did
not warrant “imposition of the ultimate sanction.”

2. Dr. Mileikowsky’s Alleged Refusal to Produce
Certain Documents Did Not Merit a Terminating
Sanction
a. A Terminating Sanction Was Not Available

Because the Alleged Failure to Produce
Documents Did Not Cause Prejudice

Respondents do not disagree that the Hearing Officer failed to
identify prejudice from Dr. Mileikowsky’s inability to produce the
Cedars-Sinai documents, but they try to fill that gap on their own. (RB
at 38-41.) They say that withholding the Cedars-Sinai documents
“impaired the ability of the JRC to conduct a proper peer review.” (RB
at 39.) However, the Hearing Officer’s peremptory termination of the
proceeding foreclosed a JRC — the only body empowered to say what
was needed to conduct proper peer review — from considering the
question.

Respondents urge that terminating sanctions have been ordered
in court cases where the default was even less prejudicial than it was

here. (RB at41-43.) Principally they refer to Lang v. Hochman (2000)

77 Cal.App.4th 1225, which they say represented a less prejudicial
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failure because the party produced some but not all of the documents
requested. Dr. Mileikowsky also produced many documents (see,
7/16/02 letter at 1, P003412), but the MEC continued to press for the
specific documents it knew he had been forbidden to produce.

The real question is how important the documents were to the
proceeding. In Lang, the documents were a company’s financial
records, where the allegation was misappropriation and commingling of
company funds — plaintiffs could not prove such claims without the
documents. In Respondents’ other authorities, the withheld discovery
was pivotal to the other parties’ case (Williams v. Travelers Ins. Co.
(1975) 49 Cal.App.3d 805, 811 (party “refus[ed] to answer
interrogatories that went to the heart of his claim”), or the decision did
not disclose the nature of the withheld information. (Calvert Fire Ins.
Co. v. Cropper (1983) 141 Cal.App.3d 901; Cornwall v. Santa Monica
Dairy Co. (1977) 66 Cal.App.3d 250.)

Here, the Cedars-Sinai documents were so peripheral that the
denial of Dr. Mileikowsky’s 2001 reappointment application did not
even mention Cedars-Sinai Hospital. (4/24/02 letter, P003330-34.)
Cedars-Sinai became an issue in the 2002-03 administrative proceeding

only because the MEC later tacked on the charge that he had not
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provided certain Cedars-Sinai documents to the Hospital — a charge the
documents themselves would not have illuminated. In contrast, in his
1999 West Hills reappointment application, Dr. Mileikowsky explicitly
disclosed the Cedars-Sinai proceedings (Addendum to Application,
AR P3230 (attached)), and provided authorization for Cedars-Sinai to
release any documents. (8/11/99 Authorization AR CHO00138
(attached); 8/13/99 letter, AR CH00141.) West Hills then routinely
granted his reappointment without a request for any Cedars-Sinai
documents (9/99 Delineation of Privileges with approval signatures,
AR CHO00143-44 (attached)), illustrating just how much importance the
MEC actually attached to the documents. Not until three years later, in
2002, after Mr. Lahana became aware of Dr. Mileikowsky’s inability to
produce the Cedars-Sinai documents (11/29/00 letter at 2, AR P003234),
and after the denial of the 2001 application (4/24/02 Iletter,
AR P003330-33), the MEC began to press for the documents, hoping
(correctly) that his failure to comply would precipitate a showdown that

would avoid the peer review proceeding.
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b. A Terminating Sanction Was Not Available
Because Dr. Mileikowsky Offered
Alternative Sources for the Information
Demanded

Dr. Mileikowsky offered numerous alternative sources for the
Cedars-Sinai information —including signed releases directed to Cedars-
Sinai; medical records from Cedars-Sinai, authorization for disclosure
by Mr. Lahana (the Cedars-Sinai hearing officer, who claimed to be
legally barred from disclosing what he insisted Dr. Mileikowsky must
disclose); oral and written responses; and production of patient charts.
(12/5/00 letter at 1,4-5, AR P003259, P003262-63; 11/20/00 letter at 2-
3, AR P003235-36; 12/11/00 letter at 2, AR P003271.) Appellant’s
Opening Brief discussed the legal requirement that requesting parties in
similar situations must exhaust such alternatives (AOB at 59-60) — a
discussion Respondents ignore.

But the Medical Staff did not really want the Cedars-Sinai
documents; it wanted to keep Dr. Mileikowsky from proceeding, and it
saw the Cedars-Sinai documents as an easy avenue to that end.
Contrast, for example, Mr. Lahana’s insistence that Dr. Mileikowsky

and only Dr. Mileikowsky must produce the Cedars-Sinai documents

(knowing full well that he could not do so), with the simple manner in
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which Mr. Lahana used Dr. Mileikowsky’s signed release to obtain any
needed documents from Century City Hospital. (1/10/02 Iletter,
AR CHO01980-81 (attached); 1/16/02 letter, AR CH01982 (attached).)
Dr. Mileikowsky signed two releases for the Cedars-Sinai documents ,
as Cedars-Sinai’s attorney had proposed. (8/11/99 Authorization,
AR CHO00138 (attached); 12/5/00 Authorization, AR P003269
(attached); 4/16/99 letter at 2, AR P003241.) But Mr. Lahana was not
interested because he did not want the documents; he wanted a way to
get Dr. Mileikowsky out of the hospital.

Unfortunately, the Medical Staff’s hand-picked hearing officer
readily acceded to its wishes and identified the Cedars-Sinai documents
as his sole ground for dismissal, citing Webman v. Little Co. of Mary
Hospital (1995) 39 Cal.App.4th 592. Respondents defend this course
by urging that “petitioner’s claim that he can suppress the Cedars-Sinai
documents under Webman is dishonest.” (RB at 46, citing AOB at
pp. 60 to 61.)

In fact, Dr. Mileikowsky has never argued that he can “suppress
the Cedars-Sinai documents under Webman.” He argues that Webman
provides no guidance in the present case, because it is the diametric

opposite — that “Dr. Webman lost his privileges because he wilfully
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refused to do precisely what Dr. Mileikowsky repeatedly agreed to do.”
(AOB at 60-61.)

Respondents do not appear to dispute any of the identified
distinctions from Webman, and do not say what in the Opening Brief’s
discussion of Webman they disagree with, let alone find “dishonest.”
Mr. Harwell erred in dismissing Dr. Mileikowsky’s proceeding when he,
unlike Dr. Webman, offered numerous alternative sources for the
information being sought.

c. A Terminating Sanction Was Not Available
Because the Alleged Refusal to Produce
Documents Was Not Wilful

Respondents concede that terminating sanctions are available only
for a wilful discovery default, but they proceed on the notion that
“wilful” simply means “knowingly.” (RB at 35-36.) To the contrary,
wilfulness does not include failures to give discovery where the party
has been restrained from making discovery.

California courts look to the United States Supreme Court
decision Societe Internationale Pour Participations Industrielles Et
Commerciales, S. A. v. Rogers (1958) 357 U.S. 197 to define the

parameters of wilfulness in failure to make discovery. (See, Brown v.

Superior Court (1986) 180 Cal.App.3d 701, 707; Kahn v. Kahn (1977)
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68 Cal.App.3d 372, 385.) In Societe Internationale, a party refused to
produce documents in its possession because it said to do so would
violate Swiss law. In these circumstances, the default was knowing, but
terminating sanctions were not appropriate because the failure to
produce was not wilful:

[Petitioner] asserts only its inability to comply because of

foreign law. ... [W]e think that [Federal] Rule [of Civil

Procedure] 37 should not be construed to authorize

dismissal of this complaint because of petitioner’s

noncompliance with a pretrial production order when it has

been established that failure to comply has been due to

inability, and not to willfulness, bad faith, or any fault of

petitioner.
(357 U.S. at 212 (emphasis added).)

Dr. Mileikowsky did not surrender certain Cedars-Sinai
documents because Cedars-Sinai refused to authorize the release. Dr.
Mileikowsky was understandably deferential to the commandments of
that hospital; he was not eager to have “failure to preserve medical
confidentiality” added to the growing and arbitrary list of “charges”
being heaped on him. By no stretch of the language can Dr.

Mileikowsky be deemed “wilful” in failing to produce documents he

was not allowed to disclose.
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d. A Terminating Sanction Was Not Available
Because the Hearing Officer Did Not
Properly Consider Lesser Sanctions

The Hearing Officer erred in imposing terminating sanctions
without considering lesser sanctions. Respondents try to avoid the issue
by asserting that Dr. Mileikowsky supposedly “failed to raise it below.”
(RB at 43.) This is incorrect; he did raise the issue below. (Appellate
Hearing Briefat 25, CT3:000486; Memo in Support of Petition at 8-10,
CT4:777-79.)

Respondents’ assertion that the consideration of lesser sanctions
was unnecessary echos the larger fallacy behind the proceeding below —
that peer review can properly be conducted by lawyers and judges
instead of physicians. Respondents say there was no need to ask a JRC
about the correct disposition of Dr. Mileikowsky’s application in the
face of evidence or issue preclusion sanctions, because “it is proper to
deny privileges” for a failure to provide information. (RB at 44.) The
question, though, 1s not whether a JRC could properly decide to deny
privileges for failure to present peripheral documents, but whether in
this case it would do so. This question cannot be answered here because

the Hearing Officer decided it himself without giving a JRC the chance

to do so.
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The Hearing Officer’s decision that Dr. Mileikowsky would
necessarily lose if a preclusion sanction was applied was equivalent to
a grant of non-suit. This is a power that even California administrative
law judges do not enjoy (AOB at 67-68) —another point Respondents do
not address.

D. West Hills Improper Termination of Dr.

Mileikowsky’s Clinical Privileges Before Resolution of
the Administrative Proceeding Compels Issuance of a
Preliminary Injunction

The Opening Brief established that West Hills acted illegally in
stripping Dr. Mileikowsky of his gynecological privileges before the
administrative proceedings concluded. (AOB at 69-71.) It further
established that, if a writ of mandate is granted, he is legally entitled to
the continuation of his gynecological privileges unless and until they are
taken from him by proper statutory procedures. (/bid.) Respondents do
not appear to disagree.

Respondents do urge that the writ (and presumably also an
injunction) should be denied on the ground that the trial court, like Mr.
Harwell, undertook peer review in the place of a physician panel; they

cite a catch-all summary of the trial court order upholding the denial of

privileges on the ground that the trial court would find Dr.
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Mileikowsky’s application inadequate. (RB at 56.) They also say the
trial court found Dr. Mileikowsky guilty of “laches” for waiting until the
administrative hearing was over before filing his petition — as the
doctrine of exhaustion of remedies absolutely required him to do.
(Westlake Community Hosp. v. Superior Court (1976) 17 Cal.3d 465,
469.) They further suggest that Dr. Mileikowsky should be punished for
not having undergone peer review since 2001, when he was booted out
of the Hospital, as if this were an option he had chosen. (RB at 57.)
None of these arguments can defeat the injunction claim.

E. TheNon-Mandate Causes of Action Must Be Reinstated

The Opening Brief established that, if the denial of the requested
writ of mandate is reversed, Dr. Mileikowsky’s non-mandate causes of
action must also be reinstated. (AOB at 72.) Respondents do not appear
to disagree.
IV. CONCLUSION

Review of a hospital’s credentialing action by a physician’s peers

1s a statutory right; an unbiased hearing officer is a constitutional right.
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Neither was afforded to Dr. Mileikowsky. For this simple reason alone,
reversal and 1ssuance of a writ are required,

DATED: January 18, 2007 _ ,
SPIEGEL LIAQ & KAGAY, LLP

o

Charles M. Kagay
Attorneys for
Petitioner/Appellant

Prunyfiles\611 - Milaikowsky\Reply\611 Reply 12.wpd
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ADDENDUM TO APPLICATION OF GIL N. MILEIKQWSKY, M.D.

Supplement to Response to Questions Concerning Disciplinary Actions:

1, ~_ On February 2, 1999, the Medical Staff Office of Encino-Tarzans Medical
Center notified of "voluntary resignation" for failure timely to reapply. Reapplication
materials were never properly sent and never received. The "voluntary resignation" is
disputed and the subject of further proceedings. '

2. On January 22, 1998, without notice or hearing, and without appropriate
justification, the Vice President for Medical Affairs of Cedars-Sinai Medical Center
summarily suspended Dr. Mileikowsky's privileges. That action ig the subject of
review/appeal proceedings before a Judicial Review Committee, now in progress.
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Jarmes R, LAHANA
ATTROMEYT AT Lir
MIER SEDARm vaLLEY AMIVE, SUITE 106
YESTLAKE WILLAGE, CALIPOERNTA k2181 13-

TELCEEmSiye (mig] Fic-adOo
FAGEstMrLg 1G] TASBAC%E

Tonuary 10, 2002

Via Fgesimile

Mark T. Kawa, Eaq.

Ervin, Cohen & Jessup LLP
Ninth Floor

9401 Wilshire Boulevard
Beverly Hills, CA 90212-2974

Re:  West Hills Regional Medical Center/Git Mdzikowsky, M.D,

Denr Mr, Fawa:

Enclosed please find the most recent amendad Autharizarion Jor Disclostre of

Information Release from Liability and h ndemnificaiion Agreement signed by

[, Mileikowsky. If this relcase {5 aceeptable, West Hills Regional Medical Canter
would eppreciate a written response from Centuty City Hospital concerning the status of
Dr. Milsikowsky's Medical Staff membecship and elinleal privilepes and whethar Dr.
Miletkowsky has been the subject of any disciplinary action which is either final or
peading. Ifany such sction has besn taken, or is pending, copies of specific information
including. but not limited to, any notice of charges, respotises or agy other supporting
documents are hereby requested.

If you have any questions, piease do not hesitale to call me.

incercly’

cs B Lakana

JRL/cn: Wewillstdiclkomsy /K pws,
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' Century City
Hospital
Tenet Healthsystem

AUTRORIZATION FO8 DIECLOSURE OF DFORMATION - :
RELEASE PROM LIABELITY AND INDEMNIPTCATION AGRESMENT ¢

L [herehy athorige Cantory City Bnapitsd, fts Meffeal Sl and the mamihe, employesa,
pourmays, agants, md opresmafitivet of Codaicy City Bospicl andfer s MWecloal Staff -
Chsrinafne qulisatively zad {ndvidoslly refeosd fo 3y "Comtay City™) to dincioos Infrtmadon
ol denbmenty conceaning e ta Werl Hilfls it & Miahicxl Center Modlaal 3affiinereipaiter
el 410 a5 "Wt HiDa") Medical eodf 21 o to aveham Dr. Miledoowsky'« spplicatics for
reappolniman: wd OB, privileges o Weat BH wd, tnd my further proceaiings or wcions

- miking from the cotuidernting, of te wpphiaaion, £ suthorization axbends tn all infarmetion

concthing qc, inclading, bur not Emited ko, sy fomeed mviewt of ipvestipntions Megatiens
which 9¢¢ the @bject of ruch revlewy o investigations, snd any comreive dotioa oc dsclpline,
whrethar maommended ot cadem by Canrary City bafore or aitar the doto of thiy caleann,

- [ agree to wadve apy legal cleims  mght otberwise bave agsiree Ceerory Civy for
Feviding inlormation w Weyr flls, I agres ta refonse gad hold Cetury City oo from sy,
md i} TisbiEly ivig oot of or i comuaction «ith the £iclarme of sy withorirsbon b Wer
Eills, sven thetgh the infongsio nltizme=ly may bo desaomined w b jacomplets oF inoirrec.
SpecHlralty, T barely covenant ne .o and fefease Cestucy Ciry from aty and o, kuown of
enkoaort, fartacen oo wfogessen claima, debts, Lxbilities, domend, costa, expenssy, ol ons,
sttaneyd fasy, wctions mnd eaees of action of eéwry patmce and desrrlption which mey sgias ot of
or be relitad to tha dadommm of Mfacmaton md daciunernts by Ceamry City to West Sila.'

3. I hatelry viaive eud relingoish the dphts and, enefig of Celiforpla Civil Code Sectioa
1547 which statey:

"A pemrerad reloase doos not extiod to oleinse whith the areditor Ases por kaow of
AP to £Tist ty fila favor 2t tha Hime of sfecuting the refeass; which iF knom by
')h:nnlnt hove mmdally affocted bt perderpent With the debmr.” -

id&ﬁm&uﬂmhﬂkhﬂlmylwﬂm ﬁtd.'ﬂul'.?t_'hdiﬂa:&vmﬂ:ym

© unddianding of the foaty, bul X agres fint the farmgalng ehall remeln eifertive and shall 1ot be

bubiret o brnatlon be peedtsion by virtos af oy sach differenss I tacts,

hold Century City barmalesn again@itay lens or Labillry sdging
" ez e causs of action releumd batein,

/S

R 000623
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Yanuary 16, 200 310.281.6377
! Qmur Bl pig,

Iames R. Lahana, Esq.
31255 Cedar Valley Drive, Suite 206
Westlake Village, CA 91362

Re:  Century City Hospital/Gif Mileittowsky
Dear Mr. Lahana- |

This letteris in response to your January 10, 2002 letter rerues tinginfrmation rogarding Dr.
Gil Milsikowsky. " . Mileikowsley has enly temporary erivileges ta praclice a1 Century City
Hospital. Dr, Milejko wiky was deemed valuntari] yresigned from the Century City Hospital Medical
Staff for failure to complete medical records. The Médieal Bxecutive Committes subsequentiy
recommended on Navember 7, 2000, to deny Dr. Mileikowsky reinstatoment 1o the Medical Staff.
Dr. Mileikowsky requestsd a formal hearing and an ndminisimtive qavicwhasmmmeqc&d, butto date
there has anly been one hearing wijch addrostled, procedural issues. The matler has nol proceeded
because Dr. Milsikowsky has requested a continuance based on his involvement in another
adminisuative hearing: process at another facility.

Please find the November 7, 2000 lefter and Firs: Amended Naticewof Charges afiaghed

herato.
Very truly yous,
Mark T. Kawa
MTEK jem
00C:4300M,1
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Pluu au-plat- this fan in itm -ntizuy. TeIms Such 43 "zame as lASt" may
not be used. railurs to complete this fora im total may result in a delay in
processing your Reappointmsnt Application.
Naze Gil Mileikowsky, M.D, Specialty d_g/g:’;//}/

Frimary Office

Address_$2& ;df‘j?j _ Telaphcne Ve
Sacnnda{y# dch i e - Fr2/8 FAX # A
Address e Telephone —_
Aspociates el sec, Sec. # 33 &
Yy precent Staff category is Courtesy I r“[u*ﬂﬂlt reappointmant to the
following Staff category Active _  Courtesy L/dn not wizh to reapply
Bo [
I am cartified by the follewing American specialty hearda
ﬂ__-g /ﬂ-"ﬁm Certiflcation Date /. I{A?/
’ V/ Cartification Date

cartification Data
T havae been recertlified by tha Lollowing American Spaclalty Boards

--"""'-_-

Racartification Data —

" Recertification Data —

Hompiltal Affilistions
Please list all hospitals whers you have haeld privileges during the past two

EMizopt Acgdemis Appalntments ‘ .
T currently hold acadsmic appointments at the follewing institutions
| £ i o i

In addition to califernia, during the past two years I hava bean licensed to
practice medicine in the following states:

CALFor pia [om ?ﬁ'fg // TERAS BELE 4.

48 P 003274
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cox .
puring the past twe yaearm, I hava conplatad
continuing medical eduycatien. By completing and zdgning
that thesa hours ralata, at least in part dirae to my spaclalty and rialqg

Y
of p::iacticu. (coples of OME forma from other hespitals, profeasiona
assoclations, or othar erganizati should be attached)she ot Loy o o
* IXCME _Cred: 4} s ;,_5
; A e S ! 97 g ﬁg’ e o
- During the past two years I hava raceived the following awards or other

Tacegnitions from professiocnal health cara gaocleties, institutions or
organizations.

hourg of Catagory I
la form, I certify

" —_—

\ t
During the past twe years, have any of the following been, or are. thay in the
procads of kaing danied, revoked, suspsnded, reduced, limitesd, placed en
probation, not renswed, voluntarily er involuntazily relinquished or
vithdrawn, or failed to procesd with an application for any of the following?
1f yes, please provide full explanation on a saparate shaet,
/fi

Medical Licensze in any atatae Yan No
Other professional registration/licensa Yen No
DBA/controlled guhstance registration Yoo No
Membership on any hospital medical stafs Yas_+ No
Clinical privilagas . Yes_»r— No
Prerogatives/righte on any medical staff ‘?J"Jh‘/,%a&rsé.,tﬂ! No
Othar instituticnal affiliation o¢r statue thereat Yos No
Profassional sociaety Denbarship or fellowship/Board Cart.. Yes No ==
Any other type of professional sanction Yed Na =
Felony criminal charges, 1f yes, please provide full

explanation on separate sheet, including resolution of *f,f
chargaea, Yas o

Eoalth Btatuy

Pleaga nota that alj] responaed to this questlon will ba Xkept entirely:
;anld?n‘tial end any explanations will ba reviewed by the Physiciana
@llbeing Committes for evaluation as ta significance.

Are you awara of, or have you bean advised that

you presantly have a2 physical
::tlf::tal condition or impalrment, temporary or parmanent, which by ite
practie Di‘naﬂ & result of its treatment, might intarferse with your ability to
e rice the area whara privilegas are sought. This would include, but ic
2y naﬁi—tEd to, a period of disabllity for illnesa or injury; treatment for
i ¢£:y=hiatric condition, or subatance/alcohol abusse; davelopment of
cardizc' SNoT or algnifiscant uncorrected impairment in vis{on; new cnaet of
of Wncegirl;isigiratgry proglam:; uagin: any m:dicaticns that: would causa loss

r+ Change of motor skills v
perforn your profagsimmt gooror or vision, or affect your ability to
/NO

I ! .
£ 75, Pleasa Provida an explanation on a separats shaet and forward te the

attentian \
marked confoiilegg?,afrwgiciang' Hellbeing committea in a separate envalope

49 P 003275
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ECLAR OF SERV BY MAIL

RE: MILEIKOWSKY v WEST HILLS HOSPITAL MEDICAL CENTER, et al
Los Angeles County - Superior Court No. BS091943
Court of Appeal, 2" Appellate District, Div. 8, No. B186238

l, John Howard, declare that | am over 18 years of age, employed in the
county of 3an Francisco, and not a party to the within action; my business address is
388 Market Street, Sulte 9800, San Francisco, Cailfornia 94111. | am readily familiar
with my employer's business practice for collection and praocessing of
correspondence for maillng with the United States Postal Service.

On January 19, 2007, | served a true copy of the following document(s):
APPELLANT’'S REPLY BRIEF

on all the party or parties named below, In this action, by placing a true copy thereof
in a sealed envelope, for collection and mailing with the United States Postal Service
where it would be deposited for first class delivery, postage fully prepaid, In the
United States Postal Service that same day in the ordinary course of business,
addressed as follows:

Ron 8. Kaufman

Nina B. Ries

Fenigstein & Kaufman

1900 Avenue of the Stars, Suite 2300

Los Angeles, CA  90067-4313
(Attorneys for Respondents)

Clerk of the Supreme Court
State of California
350 McAllister Street, Room 1285
San Francisco, CA 84102
(4 Copies)

| declare under penalty of perjuty under the laws of the State of
California that the foregoing Is true and correct, and that this declaration was
executed on January 19, 2007 at San Francisco, Callfornia,

John Howard /8/_John Howard
(Printed NEmE) (Signature)

P \MyFiles\611 DECL - SERVICE BY MAIL wpd
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CERTIFICATE OF WORD COUNT
(California Rules. of Court, rule 14(c)(1))

The text of this brief consists of 6998 words as counted by the
Corel WordPerfect version 12 word-processing program used to

generate the brief,

DATE: January 18, 2007

7 _—

Charles M, Kagay
Attorney for Petitioner/Appellant

Phuyfiles\6l1 - Milcikowsky\Reply\611 Reply 12 wpd
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