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INTRODUCTION
This case is a clear example of a SLAPP (Strategic Lawsuit Against Public Participation).

On its face, this lawsuit alleges that it is filed in retaliation for a defendant’s attempts to obtain
action from hospital oversight authorities and which seeks a prior restraint to stop the defendant
from communicating with those authorities. It should be dismissed under the anti-SLAPP
statute, because it is based on conduct which is absolutely privileged.

’

L HISTORY AND CONTEXT OF THE DISPUTE BETWEEN THE PARTIES
This SLAPP suit is brought by Kaweah Delta Hospital ("Kaweah"), a public hospital,
against Dr. Joseph Moza ("Dr. Moza"), in retaliation for Dr. Moza’s complaints during the

_Consolidated Accreditation and Licensure Survey ("CALS survey"). The CALS survey is

conducted by the state Department of Health Services ("DHS") which, pursuant to Health &
Safety Code § 1282, contracts with the Joint Commission on Accreditation of Healthcare
Organizations ("JCAHQ") and the Institute for Medical Quality ("IMQ") to participate in the
survey. (Nelson Decl., §3.) As the DHS contract for the CALS survey states, "from the
standpoint of the State [the purpose of the CALS survey program] is to provide information td
enable the State to determine whether the hospitals inspected are cornplying with the Health
Facilities A‘ét and regulations thereunder." (Nelson Decl,, § 11; see also 7Y 6-26.)"

Dr. Moza’s complaints to the CALS survey related to Kaweah’s handling of his
application for staff privileges at Kaweah. (Complaint, 9 16, 24, 30.) Dr. Moza's application
for staff privileges was denied even though he had an exceptional record as a surgeon: 174
major surgeries with no mortality and minimal morbidity. (Blaisdell Decl., 99 4-7.) Kaweah’s
treatment of Dr. Moza has been so outrageous that leading surgeons in the country have
volunteered to help him pro bono. (Blaisdell Decl,, § 3; Antoine Decl., §25.) William
Blaisdell, a renowned surgeon, filed a statement, noting that the proceeding was like "witch

! Defendant requests that this Court grant judicial notice, pursuant to Evidence Code
sections 452(c) and (h) and 453, of the three exhibits to the declaration of Kathleen Nelson: the
contract between DHS, JCAHO, and IMQ; JCAHO standards; and CMA's CALS criteria.

B ATy AT & Y P Y= e~
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hunting" and that the meritlessness of the allegations had "destroyed the credibility of [Dr.

«Moza’s}aceusers.(Blaisdell Decl., 127 CAHO has'-l-.iss.u‘ed to Kaweah a "type 1%

recommendation rating in the credentialing area, meaning that the hospital must correct its errors
in the area of credentialing. (Antoine Decl., ] 23 and Exhibit P thereto; on the meamng of a type
1 recommendation, see Ex. B to Nelson Decl,, AC- .21.)

The consequences of a rcrusal to grant staff pnvxlcgeé in California are very severe.? Dr.
Moza's career is being ruined, since he cannot operate at Kaweah, the'local public hospital, and
he is being refused staff privileges at additional hospitals. MMoza Decl., §12.) Kaweah has now
filed this SLAPP to further drain Dr. Moza;s resources and to punish him for his complaints

during the CALS survey.

3

. EE.WMOZA’S ACTIONS A.R.E COVERED BY THE CALIF ORNM A.NTI-SLAPP

A. The California Anti-SLAPP Law Was Enacted to Protect the Fundamental
Constitutional Rights of Petition and Speech and Is to Be Construed Broadly.

In response to the dist"urbingv increase in meritless lawsuits brought "to chill the valid
exercise of the constitutional rights of freedom of spe“ech and petition for the redress of
grievances," in 1992 the Legislature overwhelmingly enacted California’s pioneering anti-
SLAPP law, Code of Civil Ptocédu:e section 425‘.16,3 to prdtect again.ét these SLAPPs, Strategic

2 California courts have long rebognized that "It is common knowledge ... that in these

modern times a surgeon or physician who is not permitted to practice in a hospital is, as a -
practical matter, denied his right to fully practice his profession, the staff privilege being, in
effect, equivalent to a special license." (dscherman v. Natanson (1972) 23 Cal.App.3d 861, 866-

867, quoting Wyart v. Takoe Forest Hospital District (1959) 174 Cal.App.2d 709.)

A doctor is entered into a database. (See Business & Professions Code § 805.) Every
subsequent hospital to which the doctor applies is required to consult the database and therefore
is informed about the averse status of the doctor, (/d)) The result is that a doctor loses staff

privileges or is never granted staff privileges ad seriatim at more and more hospitals, ruining the
doctor’s career forever. (Moza Decl, §12.) .

3 Statutory section references herein are to the Code of Civil Procedure unless
otherwise indicated. : ‘

2
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Lawsuits Against Public Participation.*
To invoke the protection of the anti:SIAPP statute, a defendant ;ﬁlds;t merely make a

prima facie showing that section 425.16 applies, by showing that the plaintiff’s causes of actio
arise from defendant’s acts in furtherance of his or her ri ght of petition and/or right of free
speech in connection with a public issue. (§ 425.16, subd. (b)(1);* Wilcox v. Superior Cowurt

(1994) 27 Cal.App.4th 809, 819-821.) |
In 1997, the Legislature unanimoﬁsly amended the statute to expressly require that it be
"construed broadly." (Stats. 1997, ch. 271, § 1.) Inresponse, the Supreme Court has directed
that courts, "whenever possible, should interpret the First Amendnient and section 425,16 in a
manner ‘favorable to the exercise of freedom of speech, not to its curtailment.”” (Briggs v. Eden
Cowzczl Jor Hope and Opportunity (1999) 19 Cal 4th 1106, 1119, quotmg Bradbury v. Superior

Court (1996) 49 Cal.App.4th 1170, 1176.)

B, The Allegations of the Complamt
On the face of the complamt Dr. Moza is being sued for his pennon and Speech whxch is

covered under the anti-SLAPP law. The cpmplamt alleges that:

. Onor about September 25, 1998, and November 6, 1998, Dr. Moza "disclosed ...
confidential Medical Staff peer review information to the Joint Commission for the
Accreditation of Healthcare Organizations (JCAHO") in an imptoper attempt to circumvent the

hearing and appeal process provided for in the medical staff bylaws and required by Section

* Subdivision (a) of section 425.16 provides: "The Legislature finds and declares that
there has been a disturbing increase in lawsuits brought primarily to chill the valid exercise of
the constitutional rights of freedom of speech and petition for the redress of grievances. The
Legislature finds and declares that it is in the public interest to encourage continued participation

in matters of public significance, and that this participation should not be chilled through abuse -
of the judicial process. To this end, this section shall be construed broadly.” |

© 3 Subdivision (b) (1) provides: "A cause of action against a person arising from any act of
that person in furtherance of the person's right of petition or free speech under the United States
or California Constitution in connection with a public issue shall be subject to a special motion
to strike, unless the court determines that the plamtxff has established that there is 2 probability

that the plaintiff will prevall on the claim."

, 3
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809." (Complaint, §9.) The confidential information which Dr. Moza allegedly disclosed to_

JCAHO consisted of "certain credentials committee, medical executive comumittee, and

department of surgéry meeting minutes and peer review repdrts." (Id.,q24.)

e On or about Septemnber 25, 1998, Dr. Moza sent a letter to JCAHO in which he stated
among other things, that he has "a very serious problem with Kaweah," that "th¢ Medical Staff
abusing its éuthority” because he is "a competitor," that he is "suspicious of the whole process,

and that his "case cries out for outside investigation." (/d., §15.)
e On or about October 6, 1998, Dr. Moza sent a letter to the Institute of Medical Quality

(II\/fQ) of the California Medical Association (CMA) in which he stated his belief that proctdrin

at Kaweah was "being used politically to exclude and screen out competitors.”" (/d., 1[ 16; see

also 7 30.) , ' .
Finally, the complaint alleges that, by engaging in the above activity, Dr. Moza defamed

"Kaweah’s integrity and business practices, specifically its medical staff hearing process,” and

attempted "to disrupt Kaweah’s medical staff hearing practice by wrongfully involving outside

agencies in same.” (/d., §30.) |
C.  The Anti-SLAPP Statute Applies to this Lawsuit.
Subdivision (e)-contain's illustrations of acts covered under this statute:

(e) As used in this section, "act in furtherance of a person's right of petition or free
speech under the United States or California Constitution in connection with a public
- issue” includes: (1) any written or oral statement ot writing made before 2 legislative,
executive, or judicial proceeding, or any other official proceeding authorized by law; (2)

any written or oral statement or writing made in connection with an issue under’

consideration or review by a legislative, executive, or judicial body, or any other official

proceeding authorized by law; %) any written or oral staterent or writing made in a place
tion with an issue of public interest; (4S3 or

open to the public or a public forum In connec sue ' ‘
any other conduct in furtherance of the exercise of the constitutional right of petition or

§ The first allegation, that Dr, Moza disclosed confidential information to JCAHO, is
contained expressly in the first and third causes of action, and {s incorporated in the other two by
reference. (Complaint, 79, 24, 13, 21, and 29-30,) ‘The second allegation, regarding Dr.
Moza's letter to JCAHO of September 25, 1998, is contained in the second cause of action, and
is incorporated by reference in the third and fourth. (/d., 1115, 21, and 29-30.) The third ~

allegation, regarding Dr. Moza’s letter to IMQ of October 6, 1998, is also contained in the

second cause of action and incorporated by reference in the third and fourth. (Id., 99 16, 21, 29~

4 ‘ ‘
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the constitutional righ
public interest, . ...,

t of free speech in connection with a public issue or an issug, of: |
As discussed below, Dr. Moza’s alleged communications are covered by at least three of these

subdivisions: (e)(1), (€)(2), and (e)(4). |
1. Dr. Moza’s Alleged Communications Were Made before an Official
Proceeding Authorized by Law, and Are Covered Under Subdivision

(e)(1).
Kaweah’s laws,’uit‘is covered by the anti-SLAPP law because all of the causes of action
- .

arise from Dr. Moza’s alleged statements "made before ... any other official proceeding
authorizéd by law," as provided in subdivision (€)(1) of the anti-SLAPP law,

In this case, there are two official proceedings. First, there is Kaweah’s administrative
hearing regardirig Dr. Moza’s applicatioxi’ for staff privileges at Kaweah. (Complaint, 9 5, 7-9.)
Df. Moza’s alleged communications were made to achieve the objects of that proceeding and
they have some connection or l'agical rclatibn to it. (See Sz‘lbérg v. Anderson (1990) 50 Cal.3d
205,212.) (Séc Complaini,'m 8-9, 15-16.) As discussed below in Part III-A-2, such a public

hospital proceeding on a doctqr’sfappliéa{ion for staff privileges is an "official proceeding

authorized by law" for pﬁrposcs of Civil Code section 47, subdivision (b) (hereafter, section

47(b)). An official proceeding for purposes of section 47(b) is also an official prbcceding for

purposes of the anti-SLAPP law. (Briggs v. ECHO, supra, atp. 1121.)
Second, there is the hospital accreditation and licensure process, conducted under the

state DHS contract with JCAHO and IMQ, pursuant to Health & Safety Code section 1282, As
discussed below in Part ITI-A-3, Dr. Moza’s alleged communications to JCAHO and IMQ were
made in that process and thus were made in an "official proceeding authorized by law" for

purposes of section 47(b).. As just noted, that means they were also made in an official

proceeding for purposes of the anti-SLAPP law.

2. Dr. Moza"s Alleged Communications Were Made in Conaection With
.An Issue Under Coasideration or Review by an Official Proceeding
Authorized by Law, and Are Covered Under Subdivision (e)(2).

- Dr. Moza’s alleged communications are also covered by subdivision (¢) (2) of the anti-

'SLAPP statute, as statements "made in connection with an issue under consideration or review

5
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. any other official proceedmg authorized by law " (Emphasxs added ) o
Dr. Moza’s alleged commiunications Were made MQ&RESQM__J_&QMQ_I
consideration or review, in Kaweah'’s peer review proceeding, as well as m the.
DHS/JCAHO/IMQ 0vars1g,ht of Kaweah, as discussed below in Part TT1I-A-2 and -3. A statemer
"in copnection with” an official proceeding need not be a statement tg the ofﬁcml proceeding.
(Ludwig v. Superzor Court (1995) 37 Cal.App.4th 8, 14-15; see also Briggs, supra, 1'9 Caldth ai
pp- 1110, 1114-1117 [privatcrtelephone inesseige covered under anti~SLA1?P statute as relating t.

by ..

issues under consideration or review in proceedingl; Braun, supra, 52 Cal.App.4th at p. 1046-

10438/ [speech reléting to issues under consideration in official proceeding covered under

stafutc].) Subdivision (e)(2) of the anti-SLAPP law covers communications made not just during
an official proceeding, but also those made preparatory to or in anticipation of such a proceeding
(Dove Audio, supra, 47 Cal. App 4th at p, 784), as well as those made in connection with it.

(Lafayette Morehouse V. C’hromc[e Publishing Co. (1995) 39 Cal. App.4th 855, 863. )
3. Dr Moza’s Alleged Conduct Was Done in Furtherance of His
Constitutional Rights of Petition and of Speech in Connection with a
~ Public Issue, and Are Covered under Subdmamn (e)(4)

Dr. Moza’s commumcamons about Kaweah's administrative adjudication of the dispute
regarding his application for medical staﬁ“ pnvﬂegcs, and his attemnpts to elicit investigation and

action from DHS, JCAHO and IMQ, also constitute "conduct in furtherance of the exercise of

the constitutional right of petition or of the constitutional right of free speech in connection with

a public issue or an. issue of public interest,” as provided in subdivision (e) (4) of the anti-SLAPP

law. Although a public issue is not necessary for subdivision (c)(4) to apply to petition-related
activity, the protection of public health a’nd.the interest in fair peer review are important public

issues or issues of public interest, ‘(See Perezv. Cz‘zy‘ofSan Bruno (1980) 27 Cal.3d 875, 890;

‘Busmess & Professions Code § 809(a) Anton v. San Antonio Community Hospital (1977) 19

Cal,3d 802, 823-825.)
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PLAINTIFF CANN OT ESTABLISH A PROBABILIT Y OF PRFVAILING ON I'I

. e e T

CLAIMS.
Once the d.,fcndant makcs a pnma facw showmg that Lhe lawsuit is covered by section

425,16, as Dr. Moza has, to defeat the spemal motion to strike the plaintiff must establish, by
competent admissible evidence within the personél knowledge of the declarant(s), that there is a
probability that the plaintiff will prevail on its claims. (Wilcox v. Superior Court, supra, 27

Cal.App.4th at pp. 819 821, 823 825, 828-830; Church ofSczenz‘ology 2 Wcl]ershezm (1996) 42

Cal.App.4th 628, 653-655.) PlamnffKaweah can not do so.

A. - Defendant Moza's Alleged Commumcations Are Privileged under the Federal
, and State Constitutions and vail Code section 47(b). |

As discussed below, Dr. Moza's communications to JCAHO and IMQ were absolutely
privil'eged under the federal and state constitutions and Civil Code section 47(b). This case
mvolves not one but two acts of petmomng the government. Dr. Moza’s act of petmomng
Kaweah, a public entity, for staff privileges, and his. use of Kaweah'’ s administrative process, is,
the first,  Second, Dr.. Moza’s a.llegcd commumcatmns to IMQ and I CAHO were also acts of

petitioning the govemme.nt

1. Dr. Moza's Alleged Communications Are Consntunona]ly Priwleged
Petition Activity, under the First Amendment and the California

Constitution, Art. I, § 3. ,
According to the United States Supreme Court, petition activity is constitutionally

protected by the First Amendment unless it was "'not genuinely aimed at procuring favorable
government action' at all.” (City of Colu}nbz‘d v, Omr;i Qutdoor Advertising Inc. (1991) 499 U.S.
365, 380.) Here thére can bé no doubt that Dr. Moza's intention behind his communications to
JCAHO and IMQ was to spur favorable action by these hospital oversight agencies. (Moza -
Decl., §7.) Equally clear is Kaweah’s attempt to silence Dr Moza, most vi‘vi'dly illustrated by

the prior restraint requested in the form of an m)unctmn to stOp that pctxtlonlng activity.

(Comp aint, Prayer 79 1C, 3E, & 4A)
Similarly, the California C‘onstltunon provides that "The people have the right to .

petition government for the red:ess of ‘gnevances.” (Article I, § 3.) California's constitutional

| protections for petition and speech are greater than those in the First Amendment. (Robins v.

' ?
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Pruneyard Shopping Center (1979) 23 Cal.3d 899, 910.) In Califomia, pétitioning statements

are constitutionally entitled to "absolute immunity” when in reSponé"é';to "statutory ihﬁtation for -
public participation.” (Dixon v. Superior Court (1994) 30 Cal.App.4th 733, 745.) Here, the
express invitation for public participation is a fundarmental part of the CALS survey. which is
conducted by the Department of Health Services, JCAHO, and IMQ, pursuant to Health and

Safety Code section 1282, (Nelson Decl., 1}1}3 23-26.)

2. Dr. Moza's A]leged Communications Were Made in the Course of Staff
Privilege Proceedings of a Public Hospital and Are Absolutely ' :
: anﬂeged under Civil Code section 47(b).

Civil Code section 47(b) provides in relevant part: "A privileged publication or broadcast
is one made: ... (3) in anyl other official proceeding authorized by Iaw; or (4) in the initiation or
course of any other probecding,,authoﬁzed by law and reviewable pursuant to Chapter 2
(commencing vmh Section 1084) of Title ] of Part 3 of the Code of Civil Procedure...

This section 47(b) privilege is absolute and it "apphes to any publication requued or
permitted by law in the course of” an official proceeding, "even though the publication is made
outside the courtroom" and no function of the official body or its officers is involved. The
communication must be made "to achieve the objects of the [proceeding]" and must "have some -
connection or logical relation to the action," (Silberg v. Anderson (1990) 50 Cal.3d 205, 212.)
"The only cause of action not subject to the [§ 47(b)] privilege is mélicious prosecution.” |
(Financial Corporation of America v Wilburn (1987) 189 Cal.App.3d 764, 771.)

As discussed above, Dr. Moza's alleged coxﬁmunications were made in the course of staff
privilege proceedings of a publxc hospxtal 1t is well established that these are ofﬁcml -
proceedings authorized by law, for purposcs of the litigation pnvxlcge in Civil Code section
47(b). (Ascherman v. Natanson (1972) 23 Cal.App.3d 861, 866-867.)

Kaweah is obligated to follow JCAHO standards regarding the staff privileges process.
(Sce Health & Safety Code § 32 128(a)(2) ) Thus Dr Moza's complaint to JCAHO about:

Kaweah's staff privileges procedures, an effort to obtain a fair staff privileges process, has a

© connection or logzcal rclatlon to the staff prmleges pr oceedmg (Moza Decl., §7.) Therefore,

Dr. Moza's complaints about Kaweah's staff privileges process to, and request for an
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investigation by, JCAHO and IMQ are privileged under Civil Code section 47(b)(3) and 4).7

3 Dr. Moza's Alleged Communications Were Made to JCAHO and IMQ,
Both Official Hospital Qversight Agencies, and Are Absolutely
Privileged under Civil Code section 47(b).

The CALS survey and DHS/JCAHO/IMQ hospital oversight are official proceedings
authorized by law and communications made therein are absolutely privileged. (See Braunyv.
Bureau of State Audits (1998) 67 Cal. App.4th 1382, 1388-1391 [confidential investigative audit
is an "official proceeding authborized by law" for purposes of Civil Code § 47(b)]; Lebbos v.
State Bar of California (1985) 165 Cal.App.3d 656, 668 [informal complaints to the State Bar
are part of "official proceedings" protected by Civil Code § 47(b): "any communication with an
official agency designed to prompt investigatiori by that agency is absolutely privileged."].)

Dr. Moza's communications to JCAHO and IMQ were appropriately intended to invoke
their oversight responsibility with respect to Kaweah's peer review and hearing/appeal process.
(See Complaint, 19 9, 12, 15-16, 18, 20, 24; Moza Decl., 1 7.) The peer review proceeding of a
public hospital is governed 'by J CAHO standards.® In fact, Dr. Moza's complaints apparently led
to JCAHOQ giving Kaweah a "type 1" recommendation in the area of credentialling performance.

‘(Antoine Decl,, § 23 and Exhibit P thereto; Nelson Decl,, Ex. B, p. AC-21,) Therefore, Dr.

Moza's communications to JCAHO and IMQ were absolutely privileged under Civil Code
section 47(b)(3), as attempts to secure official action from DHS, JCAHO and IMQ. (Dove

Audfo v. Rosenfeld, Meyer & Susman (1996) 47 Cal.App.4th 777, 780 [letter soliciting support

for complaint to attorney general absolutely privileged).)

7 Dr. Moza’s communications are also privileged under Civil Code sections 47(c) and
43.8.

*JCAHO standards govern medical staff appointment, hearing, and appeal procedures,
and have the force of law, (See Health & Safety Code § 32128(¢a)(2) [hospital rules must
provide for appointment of medical staff as provided by JCAHO standards]; Anton v. San
Antonio Community Hospital, supra, 19 Cal.3d at pp. 818-820 & n. 18; see also Business &
Professions Code § 809.6(a) [parties in peer review proceedings are bound by any applicable

professional society or medical staff bylaws],)

e . 4 e 1T A - A rreal
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B. PlaintifT Cannot Show a Probablhty of Prevanlmg on Any of Its Causes of
' Acnon ‘ _
As dxscussed abovc Dr. Moza S commumcanons to JCAHO and IMQ are absolutely

privileged. In addition to and independent of that fundamental flaw in Kaweah's SLAPP, -
Kaweah cannot sho§v that it has a probability of prevailing on any of its individual causes of
action, as discussed below. o _ | - :
1. Kaweah's Claim for Breach of Contré'ct Has No Merit.
The completely meritlgss nature of this lawsuit is underscored by the fact that Kaweah is
suing Dr, Moza for allegedly violating a bylaw whicﬁ was drafted to expressly permit his

communications to IMQ and JCAHO.

- Kaweah’s Bylaw 13.2-2 Permits Disclosure of Peer Revxew
 Information to DHS, IMQ and JCAHO

Bylaw 13.2-2, which Kaweah claims Dr. Mozaviolated by communicating with JCAHO

a. -

and IMQ (see Complaint, §9 9, 11); is taken verbatim from Bylaw 12.2-2 from the California
Mechcal Association (CMA) Model Medical Staff Bylaws. The CMA bylaw in question reads:

. 12.2-2 Breach of Conﬁdcnnahty Inasmuch as effective peer review and consideration
~ of the qualifications of Medical Staff members and applicants to perform specific
procedures must be based on free and candid discussions, any breach of confidentiality of
the discussions or deliberations of Medical Staff dcpartments or committees, exceptin
on iunction with other hospital, professiopal s licensi is outside
appropriate standards o conduct for this Medical Staﬁ“ and will be deemed disruptive to
e operations of the hospital. .

(Nelson Decl., § 28; ernpha51s added.]
The key language for the purposes of this case is that underlmed above, whxch permits

disclosure of peer review and other mcdlcal staff committee information to "other hospital, -
professional society or licensing authority.” IMQ and JCAHO,,us "nonprofit professional
organizations,” perform inspections of hospitals as described in Health & Safety Code section

1282 (Nelson Decl., 1Y 3, 11) , | ‘
In fact a.s explamed in the dcclaratlons of Cednc Tealer, the Senior Pohcy Analyst for the

CMA, and Kathleen Nelson, the Chief Operating thccr at IMQ, this language in CMA’s Model

Medical Staff Bylaws was int 3nded to specifically permit disclosure to JCAHO and IMQ.

(Nelson Decl., §29; Tealievf Decl, 14.)

10
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matters to IMQ, JCAHO or DHS." (Tealer Decl.
‘would be unethxcal to retahate againsta physman for makmg such areport.” (/d.) IMQalso

Disclosure by physxcmns to DHS J CAHO and IMQ, is wtally necessary to preserve th

ablhty of‘those organization to perform their accreditation and hcensmg functions. As stated i1

the Tealer and WNelson declarations, organizations like IMQ and JCAHO are staffed by trained
professionals with expertise in suéh matters, who are prepared to and have a duty to consider
reports of coneerns about peer review and credentialing matters and to respond appropriately.
(Nelson Dccl 17 30.) Unless this Court interprets the bylaws to permit apprOpmatc disclosure,
" [t]he ab1l1ty of orgamzanons.hke IMQ andJ CAHO to function appropriately in such matters
would be severely _]eopardxzed unless members of the medical staff, physicians and others are
able to communicate concerns to IMQ and JCAHO without fear of reprisal.” | '(Nelson'Decl., q
30; Tealer Decl., 9 5.) It is an important part of the CALS survey that these organizations
receive complaints from the public and staff members. (Nelson Decl., W 23.25 .) This Court
should mterpret bylaw 12.2 to preservc the continued viability of the CALS survey and the

| hcensurc and accred:tatlon of (,ahforma hospxtals '

b. Kaweah’s Interpretation of Its Contract With Dr. Moza Violates
‘ The Ethical Rules of The American Medical Assaciation and the

California Medical Association

Kaweah is not actually suing Dr, Moza directly for his alle gcd‘breach of the medical staff
bylawé, since such a cduse of action can only be brought by the medical staff, not the hospital.
(See discussion below,) Kaweah is instead Suinglfo:r breach of thie consent and release form,
which it construes as a contract, which Dr. Moza signed with the bospital. (See Complaint, §5.)
That document provides in pertinent part that Dr. Moza agreed to be bound by the bylaws of the
medical staff and "with the principles of medical‘ethics of the American Medical Association."
(Ex. A to Complaint, §2.) The ethical rules and pohctes of the AM;A are also bmdmg upon

members of the CMA. (Tealer Decl., 16.) | .
Cedric Tealer, who interprets the ethical Code and cthical policies of the AMA for CMA,

because the AMA rules are binding on CMA (Tealer Decl,, § 1), has explained that "there is

nothing unethical about a physician reportmg concetmns regardmg peer review or credentialing
,16) Tealer explains that "if anything, it

11
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states that it is unethical for a hospital to retaliate against a person who complains about a
hospital to IMQ or the' CALS survey.. (Nelsofi Decl.,  26.) Accordingly, the contract upon
which Kaweah is allegedly suing Dr. Moza, properly interpreted; prohibits Kaweah's contract

c. Kaweah’s Inte:‘pretaﬁon of the Bylaw is Arbitrary, Capricious,
Illegal and Void as Against Pubhc Policy.

Kaweah’s readmg of the bylaws should also be rejected by this Court because it is
arbmary, capricious, illegal and void agamst pubhc policy. As noted above, California pubhc
hospitals have a duty to conform with JCAHO s standards, which have the force of law for
public hospitals in California. (4nton, supra, 19 Cal.3d at p. 820, n. 18; Health and Safety Codc
§ 32128.) The Legislature has specifically authorized, and the State of California has contracted
for, the CALS survey, which eVaiuatés whéther ‘the medical staff’s bylaw are being fairly and
umformly applied. (Nelson Decl 1 3, 6-22, and Ex. A thereto.) As part of the survey,

J CAHO DHS and IMQ have a right to review all mechcal staff documents and conduct

interviews with the mcdwal staff and the public. (Nel son Decl., 1713, 2L )

 The CALS survcy requires hospjtals to facilitate those pubhc interviews. (Nelson Decl
923 and AC 15-17 of Ex. B thereto.) A hospxta_l that fails to facilitate the public
interview/complaint process or which misrepresents pertinent facts may be penalized in the

accreditation process. (Nelson Dch,"‘ﬂ 23 and AC 1-16 of Ex. B thereto.) .

Doctors should be encouraged to report concerns regarding medical care, or unethical
conduct in peer review, to appropriate authorities and to participate in thc CALS survey. Such
reports are privileged under Cahforma law because they encourage quality patient care.: (le
Code § 47 (b); Dornv. Mendelzon (1987) 196 Cal.App.3d 933, 941-943.) To facilitate -
disclosure, Civil Code section 56.10(2) specifically authorizes physicians to disclose medical
records to accreditation authorities; 50 long as patient i.déntifyin‘g information (e.g., name,
telephonc number) is not disclosed. "All contracts which have for their object, dire;tly or

indirectly, to exempt anyone from responsibility for his own , . . willful injury to the person or

property of another, or violation of law. . are against the policy of the law." (Civil Code §

12
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1668.) Accordingly, this Court should reject Kaweah s unreasonable mtcrprctatlon of the '

| bylaws as vozd and against pubhc policy.

2. Kaweah’s Claim for stappropnatlon of Trade Secrets Has No Merit
Kaweah’s trade secret cause of action fails for three additional reasons. First, Kaweah’s
trade secret ¢laim is based upon its contract claun (Complaint, § 24.) The contract claim, as
discussed above, fails by its own terms and is voxd as against public polxcy Second, Kaweah

alleges its trade secret consists of "its committee meeting agendas, minutes and notes and peer

review reports.” (Complaint, § 22.) However, these materials are not trade secrets since they dc

not éeﬁve "independent actual or potential economic value from not being generaily known to
thé public or to other persons who can obtain economic value from its disclosure or use."  (Civil
Code §3426.1(d).) Third, Kaweah does not own the materials it claims are trade secrets.
Hospitals have a dual structure consisting of an administrative governing body and the organizec
medical staff. (See Alexander v. Superior Court (1993) 5 Cal.4th 1218, 1224.) Medical staff
documents are not the property of the hospital -- they are the property of the medical staff, which
is an independent entity by law.. (Santa Rosa Memorial Hospital v. Superz‘dr Court (1985) 174
Cal.App.3d 711, 724 [drawing distinction between information protected as peer review

‘information in hospital’s file], cited with approval in Alexander, supra, 5 Cal.4th at p. 1224, n.

8.) The contract Dr. Moza signed with the hospital does not convert the medical staff materials

into the property of the hospxtal
3. Kaweah’s Claim for Trade leel Has No Merit,

Kaweah’s tradc libel claim, its second cause of actxon is w1thout ment because Dr.

Moza’s alle gedly defamatory statements are either:
+ true (Dr. Moza does s have a serious problem with Kaweah and he is SUSPICIOUS of the

whole process; compare Moza Decl,, § 14, with Complaint, 1{ 15), which eliminates a key
element of the tort oftrade libel, falsity (Leonardmz v, Shell Oil Co. (1989) 216 Cal App.3d 547,

572) or - _ ‘ - ‘

. protectf-d Opmion (tbat the mcdlca | staff is abusmg its authority because he is a

competxtor, that his case cries out for outsxdc investigation, and that proctoring at Kaweah was

: 13
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,

being used politically to exclude and screen out competitors). (Complamt, 9 15- 16 ) (See
Dong v. Board of Trustees of Leland StanfOra’ Junior Unrverszry (1987) 191 Cal. App. 3d 157 2,

1585-86 [letter accusing doctor of fraud and deception and calling for a peer group examination

of his behavior was protected opiﬁion].)
Further, it is unclear how plaintiff can show actionable intentional disparagement of the

quality of property, which results in special damages in the form of pecuniary loss, required
elements for this tort. (Witkin, Summary of California Law, Torts, § 573, p. 668, citing Rest.2d,
Torts §§ 626; Guess, Inc. v. Superior Court (1986) 176 Cal App.3d 473, 479.)
| 4. Kaweah’s Claim for Unfair Com;ﬁetition Has No Merit,
Kaweah's fourth cause of action for unfair trade practices is completely derivative of the
facts alleged in the first three causes of action, It alleges no new facts, (See Complaint, 7 29-

34.) Therefore it Is as meritless as the first three causes of action on whmh it is based,

5. All of KaWeah’s Claims Faxl Because of Kaweah’s Failure To Exhaust
Its Judicial and Admmistranve Remedies ‘ ‘

Finally, aIl of Kaweah’s claims fail because of Kaweah'’s failure to exhaust its )udmal

and administrative remedies. Kaweah's only possible claim of injury from Dr. Moza’s alleged

- discussions with JCAHO and IMQ are that Kaweah received a type 1 recommendation in the

area of credentialing performance in response to Dr. Moza’s complaint in the CALS Survey.
(See Antoine Decl., 923 and Exhibit F thereto; NcISOn Decl., Ex. B, p. AC-21.) HOWever,

Kaweah makes no allegation that it has sought to appeal that determination or to have it set aside

\ .through the administrative proccsses provxded by J CAHO, the State Department of Health

Services, or even the Superior Courst.© ‘Without exhausting its appropriate remedies, Kaweah

cannot sue. (See Health & Safety Code § 12_80.5; see also Westlake Commumnity Hospital v.
Superior Court (1976) 17 Cal.3d 465, 474-478.) :

i

/1]
/M
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CONCLUSION
For the reasons set fOrth above, defendant requests that this Court grant his 5pcc1al motion

to strike and dismiss this SLAPP.
Dated; July 16,1999 - Respectfilly submitted,

Mark Goldowitz
Elizabeth E. Bader
Spcczal Counsel. for Defcndant J oseph Moza, M.D.

.  Richard Antoine . -
‘Attorney for Defendant J oscph Moza, M.D.
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