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PRELIMINARY STATEMENT

A. Pétiﬁoner’s Background and Absence of Prior Discipline

Petitioner GIL N. MILEIKOWSKY, M.D. (hereinafter “Dr.
MILEIKOWSKY?™), was a Board-certified obstetrician and gynecologist whose practice
focuses on reproductive medicine. His license has never previously been disciplined by the
MEDICAL BOARD for any reason whatsoever. (Pet.,p.2,971 & 2.) The instant Decision
does not impose discipline for gross negligence, repeated negligent acts, incompetence or
even geheral unprofessional conduct with respect to any patient or patients Dr.
MILEIKOWSKY has ever treated in his career as a physician in this state. Indeed, no patient
has brought this complaint against Dr. MILEIKOWSKY.

B.  The First Amended Accusation Sought a Discipline As the

Equivalent of a Contempt Against Dr, MILEIKOWSKY
The First Amended Accusation upon which the MEDICAL BOARD brought

1
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the underlying administrative proceedings was brought pursuant to Business and Professions
Code section 820, which provides:
“Whenever it appears that any person holding a license, certificate or
permit under this division or under any initiative act referred to in this division
may be unable to practice his or her profession safely because the licentiate’s
ability to practice is impaired due to mental illness, or physical illness affecting
competency, the licensing agency may order the licentiate to be examined by

one or more physicians and surgeons or psychologists designated by the agency.

The report of the examiners shall be made available to the licentiate and may
be received as direct evidence in proceedings conducted pursuant to Section
822

Business and Professions Code section 821 provides:

“The licentiate’s failure to comply with an order issued under

Section 820 shall constitute grounds for the suspension or revocation of the
licentiate’s certificate or license.”

In this case, the MEDICAL BOARD order imposes suspension and revocation
of Dr. MILEIKOWSKY”s license, which he has held since February 27, 1984, because he
objected to the apparent lack of neutrality of two examiners designated by a Board
investigator but not named in the incomplete order issued by the BOARD pursuant to
JBusiness and Professions Code section 820! and the lack of qualifications of Dr. Gorbaty to
petform any of the tasks set forth in the First Amended Accusation.

In its Dccision, respondent‘MEDICAL BOARD did not even consider Dr.
MILEIKOWSKY's objections to the apparent lack of neutrality of the examinets, which was

'The BOARD’s decision nowhere explains how a letter from an investigator can “amend”
or “supplement” an order of the BOARD which is incomplete. Business and Professions Code
section 821 provides that only “the licensing agency may order” the compelled examinations
ordered here. The BOARD (agency) did not name the examiners in its order; only the
BOARD, sitting as the agency and not an investigator, could amend its order issued as a
BOARD.
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a legitimate excuse not to'have these examiners perform examinations of his person or his
personality. |

The petition filed by petitioner MILEIKOWSKY raises issues of first
impression under these two statutes with regard to fairness and due process as well as the
proper procedures which the BOARD must follow iﬁ order to coercively compel a licensed
physician to submit to psychiatric, neurologic and drug testing based on suspicions
engendered by a‘rcport to the BOARD from a hospital. The California Supreme Court has
held that the abrogation 6f a vested right in a professional license “. . . is too important to the
mndividual to relegate it to exclusive administrative extinction.” Bixby v. Pierno (1971) 4
Cal.3d 130, 144, 93 Cal.Rptr. 234, 244, One only has to reéall the abuses of Stalinist Russia
in sending political dissidents and undesirables to mental hospitals to be sensitized to the
serious concerns — privacy and otherwise — engendered by coercive orders to compel
physicians charged with no crimes and no disciplinary offenses to submit to psychiatric,
neurologic, and drug testing under sections 820 and 821.

Petitioner MILEIKOWSKY came to the attention of the MEDICAL BOARD
OF CALIFORNIA because of a Business and Professions Code section 803 report filed by
Encino-Tarzana Regional Medical Center (a Tenet Health Systems Hospital)[hereinafter
“Encino-Tarzana”] on December 11, 2000 — now more than three years ago. This report
referred to an initial incident which occurred on February 2, 1999, and to other incidents.
(Complainant’s Exh. 10.) From the date of receiving the report in December of 2000 until
October 02002, complainant BOARD did nothing about the 805 report. Any claim that Dr.
MILEIKOWSKY represents an imminent danger to the public must fall on deaf ears because
the information upon which the underlying order was based was more than two years old
when the order for a mental and physical examination was first sought. Dr. MILEIKOWSKY
has been practicing without relevant incident or evidence of impairment from 1984 to the
present.  Indeed, recent psychiatric, neurologic and drug screens to Wthh Dr.
MILEIKOWSKY has subnntted by neutral and disinterested examiners show that he does not

suffer from any condition that impairs his ability to practice medicine safely.

3 ,
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The Decision and Order of respondent MEDICAL BOARD OF CALIFORNIA
under review in this proceeding is the functional equivalent of a contempt proceeding,
imposing discipline to coerce Dr. MILEIKOWSKY to comply with a BOARD order for
p:sychiatric, etc., test, finding that he did not comply with the BOARD?’s order for psychiatric,
neurologic, and drug testing.

C. The Discipline Sought To Be Vacated

In the BOARD’s Decision filed July 16, 2004, which was to have become
effective on August 16, 2004, until stayed by this Court on August 12, 2004, the BOARD has

disciplined petitioner MILEIKOWSKY in part by revoking his license, staying revocation of
his license, and placing him on suspension and permanently revoking his license as follows:
“a.  If within 30 days after the effective date of this Decision, Respondent
complies with the Division’s Order by being examined and evaluated physically
and psychologically by the doctors designated by the Division to do those
examinations, then sixty days after the effective date of the Decision, the
suspension will be terminated and the revocation permanently stayed.?”
“pb.  However, if Respondent fails to comply with the Division’s Order as
provided in paragraph 1(a) of this Order, then, on the 31% day after the effective
date of this Decision, the suspension will be terminated, the stay of the
revocation will be lifted, and the order of revacation will be imposed.”
A copy of this Decision is attached as Exhibit A to this Petition.
D. ‘The Independent Judgment Test Is Applicable Here
It is well settled that a physician has a vested property right in license to practice
medicine. Hewitt v. Board of Medical Examiners (1906) 148 Cal. 590, 592; Smith v. Board of
Medical Quality Assurance (1988) 202 Cal.App.3d 316, 326.

*“The suspension serves the dual purpose of providing protection to the public and
allowing Respondent the opportunity to reflect on his obligation to obey the laws and regulations
that govern the practice of medicine in California.” [This footnote is in quotation marks because

it is a footnote in the BOARD’s order.”
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Accordingly, a physician is not only entitled to judicial review of license discipline,
but review of underlying factual findings under the independent judgment test. In applying the
independent judgment test, the trial court weighs the evidence and makes its own determination as
to whether the board’s decision should be upheld. Vaill v. Edmonds (1991) 4 Cal. App.4th 247, 257.
Under the independent judgment test, this court must make its own determination of the credibility
of witnesses. Cooper v. Kizer (1991) 230 Cal.App.3d 1291, 1299; Yellen v. BMQA (1985) 174
Cal.App.3d 1040, 1056. In Fukuda v. City of Angels Camp (1999) 20 Cal.4th 805, 817, the

.{{California Supreme Court reaffirmed its continuedysupport of the independent judgment test. While

noting that there is a strong presumption of cotrectness concerning administrative findings, that
presumnption is rebuttable, and the party challenging the administrative has the burden of convincing
the court that the administrative findings are contrary to the weight of evidence. Id

E. The Administrative Record

The administrative transcript of the hearing before Administrative Law Judge

Carolyn Magnuson and complainant’s and respondent’s exhibits have been lodged with the

ICourt already so that this Court could consider them in ruling on the ex parte application for

| a stay which this Court granted on August 12, 2004. .
F. What Dr. MILEIKOWSKY Seeks
Dr. MILEIKOWSKY seeks to have this Court grant his petition for
administrative mandamus and to have this Court vacate by peremptory writ the Decision and
Order of the MEDICAL BOARD OF CALIFORNIA, the underlying First Amended
Accusation, and the order of November 12, 2002.
'STATEMENT OF THE CASE
A, Background to the 805 Report
In 1999, petitioner MILEIKOWSKY was a member of the staff of the Encino-
Tarzana Regional Medical Center, a hospital owned and operated by Tenet Health System
[hercinafter Tenet], ‘On February 2, 1999, after being advised by Tenet that he had failed to
renew his staff privileges after they had éxpired’ upon his alleged failure to submit a timely
application for reappointment, petitioner went to the medical staff office and requested a
5
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reappointment application as it was the last day he could submit one. The exact confrontation
between petitioner and the medical staff is in dispute as to what actually occurred at the
medical staff office.?

On Apfil 6, 1999, petitioner filed an‘ac'tion in the Los Angeles County Superior
Court to compel Tenet to process his application for reappointment to the medical staff,
Mileikowsky v. Tenet Health System, etc., Los Angeles CountyCase No. BS056525. On April
20, 1999, the Los Angclcé County Superior Court (the Honorable Robert O’Brien) granted
petitioner’s request for preliminary injunction over the objection of Tenet. The preliminary
injunction required Tenet to process his application for reappointment to the medical staff.

Having been compelled by the Los Angeles County Superior Court to process
petitioner’s application for renewal staff privileges, Tenet retaliated. On January 11, 2000,
the Medical Executive Committee voted to deny petitioner’s reappointment application.
Petitioner appealed that decision by requesting a Judicial Review Committee, which began
hearing evidence in October, 2000 with respect to petitioner’s reappointment application.

While petitioner’s reappointment application had not yet been finally resolved,
Tenet summarily suspended petitioner’s privileges on November 16, 2000 without any
medical or legal foundation. Petitioner appealed on November 17, 2000 and on November
28, 2000, the Medical Executive Committee upheld the summary suspension. On November
30, 2000, petitioner MILEIKOWSKYs judicial review hearing was improperly stopped by
hearing officer hired by Tenet.*

* The confrontation between petitioner and some medical staff personnel at the Tenet
Hospital on February 2, 1999 is the basis for the contention (false) the petitioner engaged in
bizarre behavior justifying a psychiatric examination. The accusation of the bizarre behavior is
totally unfounded. Petitioner was simply concerned that Tenet deliberately failed to send to
petitioner his renewal application form because petitioner had become an outspoken critic of
certain, deficient health care, On June 19, 2000, Dr. MILEIKOWSKY was designated as an
expert witness in a battery and gross negligence case against Tenet and two physicians.

“Later, on April 26, 2001, the appeal body overturned the decision to terminate the
hearing and the hearing then resumed. It was combined with a second hearing involving the
summary suspension.

6
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B. The 805 Report to the BOARD
On December 5, 2000, Chief Executive Officer Dale Surowitz of Tenet sent

respondent MEDICAL BOARD an “805 report”™ (Bus. & Prof. Code § 805) advising the
MEDICAL BOARD of petitioner MILEIKOWSKY"s summary suspension setting forth a
one-sided version of eight sepé.ratc incidents, none of which involved a patient complaint of
substandard care by petitioner.®

C. TheBO ’s Initial Response to the 805 Report

For more than a year, the Medical Board did nothing with this December 5,
2000, 805 report about this unresolved summary suspension. It was not until February 4,
2002, that the MEDICAL BOARD did anything in response to the 805 report. On February
4,2002, the Board Senior Investigator Janet M. Seely, sent a letter to petitioner. (Resp. Exh.
D).

In response to Exhibit D — the February 8, 2002 letter — petitioner sent voluminous
exculpatory materials to Ms. Susan Cady, Supervisor of Staff Services, for the Medical Board,
to be forwarded to Investigator Seely (Res. Exh. C). None of these exculpatory materials was
made part of the Board’s file, nor shown to the Board’s Medical Consultant, Dr. Randolph
Noble before he signed the declaration seeking a psychiatric and medical examination of
petition. The exculpatory materials contained petitioner MILEIKOWSKY’s point-by-point
rebuttal to each and every allegation made in the December 5, 2000 805 report. Indeed, as
this Court noted during the ex parte proceedings for a stay, Dr, Noble signed his declaration
in support of the examination before Senior Investigator Seeley finished her investigative
report.

OnMarch 15 , 2002, Susan Cady sent a letter to petitioner (Resp. Exh. B) stating

*Pursuant to Business and Professions Code Section 805, petitioner MILEIKOW-
SKY through attorney Arthur R. Chenen, sent to the MEDICAL BOARD a letter dated
March 7, 2001 responding to the Tenet 805 report, This response was not placed in the
administrative record by the BOARD nor was it ever shown to Dr. Noble, who signed the
declaration in support of the BOARD’s examination order.

7
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that the MEDICAL BOARD had concluded its review of ;che information which petitioner has
submitted. Cady acknowledged that the petitioner had requested that the Medical Board
initiate an investigation regarding a false 805 report. Cady stated in her letter of March 15,
2002 that she had taken the libetty of providing the information petitioner submitted to the
investigator assigned to his case.® |

On August 5, 2002, Tenet submitted a second 805 report to the Medical Board.
This second 805 report did not include any additional allegations of alleged bizarre behavior
by petitioner MILEIKOWSKY, but simply recounted the fact that on March 30, 2002, the
hearing officer hired by Tenet terminated petitioner’s consolidated hearings at the hospital
because petitioner MILEIKOWSKY allegedly made it impossible for the peer review process
to be completed. What was not disclosed in the second 805 report is that petitioner
challenged the authority of the hearing officer to terminate the hearing without allowing the
peer review process to be completed. In the California Court of Appeal, Second Appellate
District, Division Four, petitioner MILEIKOWSKY is challenging the authority of an attorney
hired by Tenet to terminate a peer review hearing without allowing the physicians comprising
the peer review panel to decide the merits of the case. Mileikowsky v. Tenet Health System,
etc., 2d Dist. Case No. B168705.]

: *This was later proven to be false at the hearing. Investigator Seeley testified that the
information submitted by petitioner MILEIKOWSKY was not provided to Dr. Randolph Noble,
upon whose Declaration and order was later issued directing petitioner to submiit to a mental and
physical examination. (AT 62.)

’In the course of the Los Angeles Superior Court proceedings involving the challenge to
the decision of the attorney hired by Tenet to terminate the proceedings, attorneys for Tenet, on
March 4, 2003, submitted the Medical Board accusation filed in the instant case to the superior
court, which was considering petitioner’s petition for writ of administrative mandamus to
overturn the decision to terminate the peer review hearing. This was done by Tenet to prejudice
the superior court against petitioner. Although it was an accusation only and had not yet been
resolved, Tenet submitted the accusation to the Los Angeles County Supetior Court, Mileikowsky
v, Tenet Health System, etc., Case No. BS079131, review of the judgment in which is now
pending before the California Court of Appeal.

\ 8
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D. Investigator Seeley Selects a Medical Consultant

with an Egregious and Apparent Conflict of Interest
Senior Investigator J anet Seeley, who retired from the Medical Board on May

1,2004 (AT, p. 40.) was the investigator assigned to petitioner’s case. Seely decided to utilize
Dr. Randolph Noble to prepare a declaration for the order compelling the psychién-ic
examination etc., even though she knew at the time she gave petitioner’s file to Dr. Noble that
he was on the staff of the very hospital that had sent the 805 report to the Medical Board. The
U'anscript of the May 12, 2004 hearing, reveals the following questions submitted to Ms.
Seely: |
- “Q  Miss Seely, at the time you gave the file to Dr. Noble, were you aware

that he was on staff at the hospital that was the referring hospital of the

805 report?”

“A Yes.” (AT, p. 66, lines 7-9).

Seely acknowledged that she had seen Dr. Noble’s curripullnn vitae showing
that he was on staff at the Encino-Tarzana hospital that filed the 805 report. She further
acknowledged that Noble’s curriculum vitae showed that he® was on the staff of the Encino-
Tarzana Medical Center (owned and operated by Tenet) (AT, p. 67, lines 12-15).

Janet Seely became evasive during cross-examination during the administrative
hearing in this case with respect to her contact with Tenet’s attorneys. Counsel for petitioner
MILEIKOWSKY asked Seely whether during the course of her investigation she had ever
spoken to someone named Anna Suda, After first playing some word games regarding the
question of whether Suda was a witness or an attorney and with respect to the question of
whether Seely interviewed her or simply talked to her, Seely finally acknowledged she had
spoke with Anna Suda (AT, pp. 74-75). Anna M. Suda is one the attorneys for Tenet.

%It should be noted in selecting Dr. Noble as the medical consultant on this case, she
deliberately choose the only consultant with a conflict of interest by being on the medical staff of
the same hospital that made the 805 report. That was more than mere coincidence. It tends to
show that the BOARD’s investigation was calculated to skew the result against petitioner.
Indeed, the investigative report mirrors the Tenet 805 report.

9
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E. The BOARD Proceeds Solely on Noble’s Less Tha artial

Declaration |

On October 10, 2002, Dr. Noble signed a Declaration with respect to the
“investigation of Gil Mileikowsky, M.D.” (Resp. Exh. F.) Dr. Noble’s declaration
essentially quoted from the 805 report submitted by Tenet on December 5, 2000, accepting
the unproved allegations as if they were true.  After summarizing the incidents, Dr. Noble
stated in his Declaration that “. . .there is a reason to believe that Dr. Mileikowsky has
behavioral dysfunction with anger dyscontrol and a possible Intermittent Explosive
Disorder...” Dr. Noble also stated that it was “reasonably probable that Dr. Mileikowsky has

a Paranoid Personality Disorder as he has been observed to take up to 150 pictures after
performing a hysterectomy and his statements indicate significant paranoid thoughts...””
(Resp. Exh. F, page 4, lines 12-21). This reference to 150 pictures was not contained in the
805 report and had to have been obtained from sources at Encino-Tarzana Medical Center.
Janet Seely acknowledged in her testimony that Dr. Noble did not have the information
submitted by petitioner MILEIKOWSKY when he prepared his declaration. (AT, p. 62, lines
6-8.) ‘

On November 4, 2002, not knowing that Dr. Noble had already signed the
Declaratmn, petitioner MILEIKOWSKY faxed to the Medical Board additional exculpatory
material to rebut the 805 reports that had been submitted. (Resp. Exh. C.) The material in
Respondent’s Exhibit C was Dr. MILEIKOWSKY’s point-by-point rebuttal of the allegations
in the 805 reports.

On November 6, 2002, two daysafter petitioner MILEIKOWSKY faxed Exhibit
C to the MEDICAL BOARD, Ron Joseph, the Executive Director of the BOARD, signed the

*How Dr. Noble could declare under penalty of perjury that he had come to a “reasonably
probable” diagnosis of an Axis I psychosis from the taking photographs of a hysterectomy (150
sounds like hyperbole or extreme puffing) and from hearsay statements that may or may not have
been paranoid (as opposed to real grievances about shabby treatment at Tenet) should raise a red
flag that Dr. MILEIKOWSKY has legitimate concern about his being evaluated by biased and
conflicted examiners. -

10
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petition to compel petitioner MILEIKOWSKY to submit to a mental and physical
examination. The petition signed by Mr. Joseph on November 6, 2002 concluded with a
prayer that the Division of Medical Quality issue an order dircctingv petition‘er “...toundergo
amental and physical examination, including drug testing and including psychological testing
if degmed warranted by the psychiatric examiner, by one or more physician and surgeons
and/or psychologists designated by the division or its designee, at a time convenient to all
parties, but not later than 30 days from the date of service of the division’s ordet, to determine
whether respondent’s (petitioner) ability to practicé medicine safely is impaired due to mental
illness (or) physical illness affecting competency. . . .”

Not having the benefit of any of petitioner’s responses to the false 805 reports,
Dr. Ronald Wender'?, on behalf of the Division of Medical Quality of the California Medical
Board on November 12, ‘2002, issued an order compelling petitioner to submit to the mental
and physical examination. Dr. Wender’s order of November 12, 2002 stated that it appeared
“... to the Division that ...[petitioner] may be unable to practice medicine safely because his
ability to practice is impaired due to mental illness and/or physical illness affecting
competency..” Onbehalfofrespondent MEDICAL BOARD, Dr. Wender ordered petitioner
MILEIKOWSKY to “... submit to a psychiatric examination and a physical examination by
one or more physicians and surgeon and/or psychologists designated by the Division or its
designee....” |
The order specified that petitioner MILEIKOWSKY was to submit to the
examinations at a time convenient to him and to the examiners” but not later than thirty (30)
days from the date of service of this order.” (Compl. Exh. 5.) Importantly, while the order
gave Dr. MILEIKOWSKY less than 30 days to comply —~ the order commenced to run from
the date of mailing in Sacramento, not from Dr. MILEIKOWSKY"s receipt of the order by
certified mail ~ it.did not name the examiners nor did it give Dr. MILEIKOWSKY their

Dr. Wender himself was conflicted in this case because he was on staff at Cedars-Sinai
Medical Center which had wrongfully terminated Dr. MILEIKOWSKY s privileges. Dr. Moy,
as well as Dr. Wender, were Medical Board panel members which adopted the instant Decision.
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addresses and telephone numbers so that he had a full 30-days to comply.

The order did not say that Investigator Seeley was empowered to designate who
the examiners were to be — it said that the designation was to be by the DIVISION (the

Division of Medical Quality) or its designee. On its face, the order did not specify how the
DIVISION was doing this or who its designee was.

F. How Seeley (Not the BOARD) Filled in the Blanks

OnNovember 15,2002, Senior Investigator Janet Seely sent a letter to petitioner
MILEIKOWSKY stating that Dr. James Rosenberg was to conduct the psychiatric
examination and Dr. Isaac Gorbaty was to conduct the medical examination. (Compl. Exh.
6; Resp. Exh. 1)

Withrespect to this November 15 letter (Compl. Exhibit 6), that letter states that
“the Medical Board has designated James Rosenberg to carry out your psychiatric
examination and Isaac Gorbaty, M.D., to carry out your medical exémination.” (AT 56-57.)
On cross-examination at the administrative hearing, Investigator Seeley was asked “who at
the Medical Board designated these individuals?” She said that “the doctors would have been
chosen by Dr. Noble, our Medical Consultant.” With respect to the choice, Ms. Seeley was
asked whether the Medical Board did not designate these individuals because someone else,
Dr. Noble, designated them (not the BOARD sitting as a BOARD). At this point the
administrative law judge interrupted and said the MEDICAL BOARD did not make the
selection, Dr. Noble did as an employee of the Board. Investigator Seeley that said was
“right.” (AT 57.) Investigator Seeley admitted that these two examiners — Rosenberg and
Gorbaty — were not named in the order that came from the Medical Board. (AT 58.)
Investigatof Seeley could not answer what authority Dr. Noble had to designate Drs.
Rosenberg and Gorbaty. She did not know how Dr. Noble was the one who made the
designation of these two. (AT 58.) The only thing Dr. Noble told her about Drs. Rosenberg
and Gorbaty was just that these doctors should‘be used t;) carry out the investigations. (AT
61.)

Investigator Seeley testified that Dr. Noble was only part-time at the Medical

12
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Board. She testified that she had seen his curriculum vitae which was attached to the back of
Complainants® Exhibit 5 (the petition for the order for psychiatric and medical examination).
Investigator Seeley testified that at the time she gave the file to Dr. Noble she was aware he

was on staff at the hospital that was the referring hospital of the 805. (AT 66.) Counsel for
Dr. MILEIKOWSKY was not allowed to ask Investigator Seeley whether she wanted

someone impartial and not connected to the hospital to serve as medical consultant on Dr.
MILEIKOWSKY’s case. When asked if she knew that Dr. Noble had had administrative
positions at the referring hospital (Encino-Tarzana Regional Medical Center), InQestigator
Seeley testified that she was sure she had seen Dr. Noble’s CV but she did not know that she
had ever thoroughly read it. (AT 67.)

G. MILEIKOWSKY’s Objections and the Stonewall Response
In response to the order of November 12, 2002, and the letter of November 15,

2002, on November 29, 2002, petitioner’s attorney, Russell lungerich, wrote a letter to David
Thornton, MEDICAL BOARD Chief of Enforcement, specifically objecting to the procedures
followed by the MEDICAL BOARD. The letter pointed out that the incidents related in the
805 reports were stale and occurred in 1999 and 2000. The letter pointed out that petitioner
had not been interviewed before the order was sought, nor did the Board consider any
evidence which petitioner provided. This letter was attached to petitioner MILEIKOWSKY"s
notice of defense, which is part of Complainant’s Exhibit 2 and is part of Respondent’s
Exhibit O at the hearing, This letter further pointed out that Dr. Noble should have recused
himself from participating in petitioner’s investigation. The letter pointed out that Dr. Noble
was not impartial because he was affiliated with the 805 reporting entity. The letter further
pointed out that the two doctors designated in Investigator Seeley’s letter, Drs. James
Rosenberg and Isaac Gorbaty, were members of the medical staff of the reporting hospital.
The letter pointed out that petitioner could not get an impartial examination from these
doctors. The letter concluded with a request that petitioner to comply with the order be
withdrawn. The letter requested that a different investigator and a different regional medical

consultant be utilized by the Board.
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Totally ignoring the November 29, 2002 letter from petitioner’s attorney, the
Board on December 13, 2002 filed its origina.l accusation alleging that petitioner
MILEIKOWSKY had violated the November 12, 2002 order compelling him to submit to a
mental examination and a psychiatric examination within 30 days by not scheduling
examinations with Drs. Rosenberg and Gorbaty, who had conflicts of interest by being
connected with Tenet, the reporting entity on tﬁe 805 reports. The Board did not even see fit
to wait for 30 days after the November 15, 2002 letter, which first designated the specific
physicians to conduct the examinations. It filed its accusation on the 30" day after the order
was mailed to Dr. MILEIKOWSKY and it never addressed that lack of impartiality of its
medical consultant and its designated e)'iaminers, The accusation was filed in a blatantly
obvious attempt to force these examiners upon Dr, MILEIKOWSKY without regard to
“conﬂicts of interest or lack of qualifications to perform the exams.

The hearing on the First Amended Accusation was held on May 12, 2004,
before Administrative Law Judge Carolyn Magnuson. The Decision of the BOARD (Exh.
A to the Petition in this Court) did not consider Dr. MILEIKOWSKY’s objections to the
examiners at all. The First Amended Accusation does not assert that Dr. MILEIKOWSKY
could not practice medicine safely. It just asserted that he violated the order by not being
examined by Dr. Rosenberg and Gorbaty.

The only witnesses at the hearing were Investigator Seeley and Dr.
MILEIKOWSKY in his own defense. Petitioner testified that he objected to being examined
at all because there was no basis for the request. Petitioner also pointed cut that Dr. Noble
did not consider any of his responses to the 805 reports prior to preparing his declaration in
support of the petition for the order compelling mental and physical examination of his
person. The unrebutted testimony of Dr. MILEIKOWSKY was that Dr. Noble and Dr.
Gorbaty were on the staff of the same hospital that filed the 805 report. (AT, pp. 106, 110.)

As regards Dr. Rosenberg who was to perform the psychiatric exam, Dr,
MILEIKOWSK.Y testified that he was closely involved with Dr. Noble at UCL A and was also
connected with 805 reporting entity, having an office in the Encino-Tarzana medical building.
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As regards to the order for a neurological examination, that was assigned to Dr.
Gorbaty who was not a neurologist but an internist and nephrologist (a kidney specialist).
Gorbaty was on the staff of the 805 reporting entity (giving him a conflict of interest) and was
known to do slipshod work. Dr. MILEIKOWSKY offered Respondent’s Exhibit L, a
reporter’s transcript from a Medical Board hearing in which Dr. Gorbaty had rendered an
opinion regarding thg wrong patient named Smith, which should have been admitted.

'ARGUMENT |
I .
THE FIRST AMENDED ACCUSATION BASED ON THE BOARD’S ORDER
WAS IN THE NATURE OF A CONTEMPT PROCEEDING AND HAD
TO BE COMPLETE IN AND OF ITSELF TO BE ENFORCEABLE

The MEDICAL BOARD'’s order in this case is in the nature of a contempt for
non-compliance with the order. In superior court, to hold a person guilty of contempt for -
violating an injunction, the acts constituting the contempt must be clearly and specifically
prohibited by the terms of the injunction. Brunton v. Superior Court (1942) 20 Cal.2d 202, 205.
The party bound by an injunction must be able to detetrmine from its terms what he may and may not
do; he cannot be held guilty of contempt for violating an injunction that is uncertain or ambiguous,
just as he may not be held guilty.of violating a criminal statute that fails to give him adequate notice
of the prohibited acts. [d.

In the present case, by analogy, petitioner MILEIKOWSKY could be found guilty of
violating the BOARD’s order only if the acts complained of in the First Amended Complaint were
clearly set forth in the terms of the BOARD’s order. The BOARD’s order did not designate the
names, addresses, and telephone numbers of the examiners who were to examine Dr.
MILEIKOWSKY. If he was to comply with the BOARD’s order, they had to be within the four
corners of the order. They were not. The BOARD did not designate any examiners or specify
the details of how the examinations were to be conducted (such as the drug testing).
Investigator Seeley admitted at the hearing that Dr. Noble selected the examiners. She did

not know what authority he had to amend the BOARD’s order or to designate examiners.

15
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It is a corollary to the principles enunciated in the Brunton case, supra, that any
ambiguity in an injunction must be resolved in favor of the accused. Sorenson v. Superior
Court (1969) 269 Cal.App.2d 73, 78; Little v. Superior Court (1968) 260 Cal.App.2d 311,
318; Butler v. Superior Court (1960) 178 Cal.App.2d 763, 765; Gottlieb v. Superior Court
(1959) 168 Cal. App.2d 309, 313. Since the proceedings on the First Amended Accusation
in this case were in the functional equivalent of a contempt proceeding, the failure of the
BOARD’s order to designate examiners and how the drug testing was to be conducted was
something that had to be clearly spelled out in the order which Dr. MILEIKOWSKY is found
to have violated. There is no evidence in this record that anything that the BOARD did not
supply in its order of November 12, 2002, could be filled in by anything short of a further
order of the BOARD designating the examiners and the details of the drug testing. If

BOARD action was required in the first instance to issue the order for the examination, then

fany amendment or supplementation of the BOARD’s order had to come from the BOARD

and not from some ad hoc action of Dr. Noble who had sought the order in the first place.

The language of Business and Professions Code sectibns 820 and 821, as well
as case law relating to contempts for violation of injunctions, requires this result also. Under
these sections, any failure to comply with the order should be excused because the order was
incomplete on its face. While the order purports to compel psychiatric and medical
examinations of Dr. MILEIKOWSKY, it does not specify (1) who the examiners are, (2) their
addresses and telephone numbers, and (3) what the areas about which each is to examine Dr.
MILEIKOWSKY. Thereis to be drug testing but the nature and type of testing is not spelled
out in the order. Is there to blood or urine testing? Who is to conduct the testing? What
laboratory is to be used to test the sample for the results?

Business and Professions Code section 820 states in relevant part that the
licensing agency may “. . . order the licentiate to be examined by one or more physicians and
surgeons designated by the agency.” This language clearly implies that, at a bare minimum,
the names of the designated physicians must appear in the 820 order. Indeed, the addresses
and telephone numbers and who is to perform what examination(s) should be in the order by
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inference from the language of the statute.

The law of contempt again is instructive here. A directive “in terms so vague
that men of common intelligence must necessarily guess at its meaning and differ as to its
application, violates the first essential of due process of law.” In re Berry (1968) 68 Cal.2d
137, 156. The section 820 order‘in this case does not tell Dr. MILEIKOWSKY by whom
he must be examined within 30 days.

It is petitioner MILEIKOWSKY s position that the order on its face must be
complete without resort to letters and phone calls filling in the gaps at later dates, especially
where the BOARD is seeking a suspension or revocation of a license for non-compliance in
ashort time frame. Ifthe order leaves blanks to be filled in which the BOARD itself has not
filled in, it should logically follow that the order may not be enforced by suspension or
revocation. A physician has a vested property right in his certificate to practice medicine in
California. Suckow v. Alderson (1920) 182 Cal. 247, 250; Hewitt v. Board of Medical
 Examiners (1906) 148 Cal.y 590, 592; Smith v. Board of Medical Quality Assurance (1988)
202 Cal.App.3d 316, 326.

The position of the BOARD in its decision is Draconian in the extreme. It
requires everything to be dome within 30 days from November 12 and the BOARD’s
investigator and consultant are still filling in the gaps on November 15 — but no extension of
time is allowed — even though if Dr. MILEIKOWSKY wanted to call anyone to schedule an
appointment on November 12 he would not have had the information necessary to comply
with the order. If the clock were started on November 15 when the first notice of the names
of the examinees was given to Dr. MILEIKOWSKY, the accusation was filed prematurely
because it was filed two days before Dr. MILEIKOWSKY received notice of the names of the
examiners. But that notice is deficient because it was not given in an order that was an
official act of the BOARD itself.

The Decision of the BOARD blows off this argument in paragraphs 21 and 22
of the Decision treating a later letter from Investigator Seeley to Dr. MILEIKOWSKY as an
“amendment” to the original order of November 12. (Exh. A to Pet., p. 14; Dec. p. 5.) That
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letter was not an amendment to the order, because only the BOARD could amend the order.
Furthermore, there is no evidence in the record that the examiners were ever designated by
the BOARD. Dr. Noble, the not impartial Medical Consultant, selected the examiners. (AT
pp. 56-58.) ALJ Magnuson summarized the testimony on the record - “The Medical Board
did not make the selection, Dr. Noble did.” (AT 57,) He did so not as a member of the
Division of Medical Quality, but as an employée of the BOARD. (AT 57.) Since the

BOARD did not amend its order, Investigator Seeley did not have the power to amend the
order by her letter of November 15, 2002,

The BOARD can be as loosey-goosey as it wants when fundamental rights of
physicians to practice their profession are not invqlved. However, orders of the BOARD are
supposed to be orders of the BOARD and are not supposed to be amended by non-members
of the BOARD to cure fundamental defects. Only the BOARD is empowered to do that. On
this point, Dr. MILEIKOWSKY should prevail. This is an important issue of first impression
- there is no case on point interpreting section 820 - and Dr. MILEIKOWSKY should not be
suspended or revoked. |

1}
NO VIOLATION OF THE BOARD’S ORDER WAS PROVED
BY EVIDENCE IN THE ADMINISTRATIVE RECORD

There was no competent evidence offered by Investigator Seeley that Dr.
MILEIKOWSKY did not comply with the BOARD’s order, Investigator Seeley testified that
she called the offices of Drs. Rosenberg and Gorbaty and spoke to persons unknown who told
her that Dr. MILEIKOWSKY had not scheduled an appointment pursuant to the BOARD’s
order. She claimed that she spoke to Dr. Rosenberg directly. (AT 45-49.) This evidence was
let in over a hearsay objection. (AT 45.) There was no foundation that the person at the
other end of the line had any knowledge of either doctor’s appointment calendar, or whether
this kind of examination went on the regular appointment calendar, or was competent to
answer the investigator’s question. Since the order under review was the equivalent of a
contempt order, the evidence of a violation should at least be substantial evidence. This
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evidence does not even rise to the minimum level of substantiality. “Substantial evidence”
has been defined as “relevant evidence of ponderable legal significance which is reasonable
in nature, ¢redible, and of solid value.” Jarchow v. Transamerica Title Ins. Co. (1975) 48
Cal.App.3d 917, 948, If this evidence does not rise to the “solid value” required of
substantial evidence, it does not rise to the weight of evidence for purposes of the independent
judgment standard.
The evidence of the purported violation here runs afoul of another rule specific
to administrative law. Even if one assumes that the designation of Drs. Rosenberg and
Gorbaty was somehow a lawful designation by the BOARD itself, Government Code section
11513(d) provides that administrative hearsay will not support findings unless it would be
admissible as hearsay over objection. The only proof offered by the BOARD at the
administrative hearing was that Investigator Seeley called the offices of Drs. Rosenberg and
Gorbaty and was told that Dr. MILEIKOWSKY had not scheduled an appointment. That
evidence was hearsay.‘ It was administrative hearsay, not admissible under any exception to
the hearsay rule, not findings of violation of the BOARD’s order could be based on such
administrative hearsay.
I

AS A MATTER OF LAW, THE MEDICAL BOARD WAS OBLIGED

' TO CONSIDER AND DECIDE DR. MILEIKOWSKY’S DEFENSE

THAT THE DESIGNATED EXAMINERS WERE NON-NEUTRALS

AND THAT DR. GORBATY NOT COMPETENT
Justice Oliver Wendell Holmes, Jr., once observed in a different context that
citizens “must turn square corners when they deal with the government.” Rock Island, Ark.
& La. R.R v. United States (1920) 254 U.S. 141, 143. This maxim has been held to be
reciprocal in the California cases. E.g., Landgate, Inc. v. Cal. Coastal Comm’'n (1998) 17
Cal.4th 1006, 1040 (Brown, J., dissenting); Lentz v MacMahon (1989) 49 Cal.3d 393, 400.
In other words, the same principle holds true when government deals with its citizens —
indeed even more so, given the power of government and the overwhelming forces at its
19
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command.

In this case, investigator Seeley testified that she had medical consultant
Randolph Noble, M.D., even though she knew he had a conflict of interest — he was on the
medical staff of the same hospital that had made the 805 report against Dr. MILEIKOWSKY.
(AT 66, lines 7-10.) The doctors designated to examine Dr, MILEIKOWSKY - Drs.
Rosenberg and Gorbaty — were selected by Dr. Noble, who himself had a confliet of interest.
(AT 56-59.) These examiners had the same conflict of interest — being on staff at Encino-
Tarzana and closely connected with that entity or with Dr. Noble. (Id)

Dr. MILEIKOWSKY’s principal defense that he should not have been
compelled to comply with the BOARD’s order was that he was entitled to have disinterested
examiners. See Special Notice of Defense and its attached letter. (Part of Compl. Exh. 2.)

Prior to the filing of the accusation in this case, Dr. MILEIKOWSKY through counsel
objected to the examiners purported designated by the BOARD as being partial rather than
impartial. See letter attached to Special Notice of Defense, part of Compl. Exh. 2.  The
BOARD should not have proceeded to issue an order from examination based on a declaration
from a medical consultant who had privileges at the same hospital which had made the
Business and Professions Code section 805 report. The evidence showed that he had more
than privileges; he had served as an administrator at the entity making the report. (Noble
Curriculum Vitae, attachgd to Petition, part of Compl. Exh. 5.) Furthermore, cach of the
designated examiners were connected with the hospital which had made the report from which
the order for examination emanated.

It should go without saying that, if an exarnination pursuant to an 820 order is
to be compelled by the MEDICAL BOARD, the examination should be conducted by neutral
examiners, not one’s who may have the slightest suspicion of partisanship. Inthe worker’s
compensation setting, it is the rule that the report of the independent medical examiner never
be subject to the possibility that it is based upon matters imparted to the examiner by one so
closely connected with a party as to leave it questionable as to whether the information
imparted is objective and not partisan. Boardman v. Indus. Acc. Comm'n (1956) 140
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Cal.App.2d 273,277. Boardman further held that this rule was one which should be strictly
enforced because “. . . A report based, even in small part, on its violation, is so tainted as to
destroy its value.” |
‘ With the thousands of physicians in Los Angeles, the MEDICAL BOARD
cannot legitimately be heard to argue that it could not find examiners who were not connected
with the hospital which had generated the 805 report that had triggered the investigation of
Dr. MILEIKOWSKY. The BOARD has callously persisted in ordering Dr. MILEIKOWSKY
to be examined by non-neutrals. If this Court were to enforce the BOARD’s Decision and
Order by not granting a peremptory writ of mandate in this case, it would be forcing Dr.
MILEIKOWSKY to be examined by examiners selected by a non-neutral medical consultant
(not the BOARD itself). |

| This issue rises to the level of constitutional due process. The nature of the

rocess due in proceedings such as these turns on a balancing of the "three distinct factors"
L{spcciﬁed in Ma{hews v. Eldridge ( 1.976) 4247U.8. 319,335, (1) the pri';/ate interests affected
by the proceeding, (2) the risk of error created by the State's chosen procedure, and (3) the
countervailing governmental interest supporting use of the challenged procedure. Applying
the first factor, the private interests affected are Dr. MILEIKOWSKY’s property interests in |
his me&ical license (indeed his right to practice his profession). This factor weighs heavily
in Dr. MILEIKOWSKY’s favor.‘ '
| The second factor — the risk of error created by the State’s chosen procedure —
isa scéond factor weighing heavily in petitioner’s favor here. The risk of ervor from having
inon-nneu'trall examiners and non-neutral examinations is very high indeed. It is virtual
certainty rather than a risk of error if Dr. MILEIKOWSKY is forced to be examined by non-
neutral examiners. This factor has to weigh in Dr. MILEIKOWSKY's favor because our
system of jurisprudence does not favor non-neutrals making potentially outcome-
determinative decisions. Ii has recently been held th'at. administrative hearing ofﬁce:s must

fibe unbiased. See Haas v, County of San Bernardino (2002) 27 Cal.4th 1017, 1025-1027.
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Frequently medical experts disagree on medical issues within the scope of their specialties,
but psychiatric examinations are even more subjective than phyéical examinations. One
would truly have to be “crazy” to submit to a mental examination by a psychiatrist with a
conflict of interest and prejudice against such a persoﬁ. When a doctor is subject to
examination by a biased psychiatrist, he is in clear danger of having his reputation destroyed.
Business and Professions Code section 822 authorizes use of the examiners psychiatric report
as direct evidence in a hearing regarding competency of the physician who has been
examined. .

In this case, there was a clear conflict of interest, as well as a need to prevent
bias, in Dr. Noble, rather than the BOARD, selecting the examiners for Dr. MILEIKOWSKYY.

'#lAn analogy exists in connection with the courts, where the law deems it necessaty to prevent

bias, conflicts of interest, or the appearance of either. Kimurav. Roberts (1979) 89 Cal.App.3d
871, 875. Such rules have been categorized by the courts as necessary not only to guard actual

{limpartiality but also to insure public confidence. See Tatum v, Southern Pacific Co. (1967) 250

Cal.App.2d 40, 42. |
In the administrative proceedings, the BOARD’s Decision makes it clear that
it refused to consider the lack of impartiality of its examiners, The Decision avoids
consideration of the important threshold question which provided Dr. MILEIKOWSKY an
important defense. (Decision, pp. 5-6, Y 24-25, Exh. A to Pet., pp. 14-15.) In short, the
BOAE{D’S position is that “25. If Respondent had abjections to the Order as originally issued
or as amended, his prOper‘course of conduct was to apply to a Superior Court for a writ. But
he made no such request. . . .” :

This argument is plainly wrong on the law. While there is a doctrine of
exhaustion of administrative remedies, there is ho doctrine of exhaustion of judicial remedies
equaling waiver of defense in administrative proceedings. If Dr, MILEIKOWSKY had filed
a petition in superior court or filed a complaint for an ’injunction after the BOARD’s
accusation v‘/"as filed on December 13, 2002, any such petition or complaint would have been

precluded by the doctrine of administrative remedies court relief, It is well established that
| 22
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the doctrine of exhaustion of administrative remedies precluded relief in superior court once

the accusation was filed. The rule governing the exhaustion of administrative remedies
holds that “where an administrative remedy is provided by statute, relief must be sought from
the administrative body and this remedy exhausted before the courts will act.” Abelleira v.
District Cowrt of Appeal (1941) 17 Cal.2d 280, 292. Where an adequate administrative
remedy is provided by statute, resort to that forum is a "jurisdictional” prerequisite to judicial
consideration of the claim. E.g., Johnson v. City of Loma Linda (2000) 24 Cal.4th 61, 70;
(Sierra Club v. San Joaquin Local Agency Formation Com. (1999) 21 Cal.4th 489, 495;
Abelleira v. District Court of Appeal, supra, 17 Cal.2d at 292- 293.

Since the BOARD’s decision on this issué is clearly erroneous as a matter of
law, it is clear that Dr. MILEIKOWSKY has not had his day in either the adminjstrative
forum or a court on this important issue of first impression.

Before leaving this point, however, it is important to consider other grounds for
the disqualification of the examiners. The declaration of Dr. Noble in support of the order
compelling examination states that Dr. MILEIKOWSKY “. . . will benefit by having both a
compelled psychiatric as well as an internal evaluation in order to rule out an organic as well
as a functional psychiatric disorder.” (Compl. Exh. 5; Resp. Exh. F, p. 4, lines 19-21.) The
nature of the organic disorder is described as neurological in the preceding couple of
sentences of the declaration.

Dr. Rosenberg’s curriculum vitae indicates that he is a psychiatrist, but not a
neurologist. The only purpose of the medical examination is supposedly to check on the
possibility of an organic neurological disorder. Dr. Gorbaty is not a neurologist. He is
board-certified in internal medicine, with a specialization in nephrology. (See Resp. Exh.K.)
Obviously, the wrong doctor in the wrong specialty was designated by the BOARD to
conduct the non-psychiatric examination. Nothing in the BOARD’s order spells out how the
drug testing was to be accomplished.
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THERE SHOULD BE A DISMISSAL FOR UNREASONABLE DELAY

In Gates v. Department of Motor Vehicles (1979) 94 Cal.App.3d 921, 925, the
Court of Appeal concluded that the trial court has the inherent power to dismiss administrative
proceedings brought to revoke a state-issued license where there has been an unreasonable
delay bctweeq the discovery of the facts constituting the reason for the revocation and the
commencement of revocation proceedings, and where the licensee has been prejudiced by the
delay. It held that the trial court's determination in such a case should be reversed only upon
a shdwing of manifest abuse of discretion resulting in a miscarriage of justice. In Gates, there
was a delay of 15 months between the Department of Motor Vehicles' investigation of
plaintiff's business and its initiation of an administrative action against the plaintiff. That was
followed by a three month delay in commencing the administrative hearing. The trial court
determined there was no reasonable explanation for the delays, and found that plaintiff was
prejudiced by them. The reviewing court affirmed.

The time sequences in this case exceed those in Gates by a substantial margin.
There was a two-year delay from the filing of the 805 report, and another two-year delay in
bringing this case to trial. To defeat a finding of laches, the agency, here the Medical Board,
must (1 ) show that thé delay involved in the case was excusaBlc, and (2) rebut the
ipresumption that such delay resulted in prejudice to the opposing party. Fountain Valley Reg.
Hosp. & Med. Center v. Bonta (1999) 75 Cal.App.4th 316, 323-324. There was prejudice to
Dr. MILEIKOWSKY from the fact that the 805 report nowhere suggested that he was an
impaired physician and that a section 821 petition was sought only after the Board’s
investigation apparently found no deviation from the standard of care that would warrant an

accusation,
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Vv
THE BOARD DID NOT CONSIDER EXCULPATORY EVIDENCE
BEFORE PROCEEDING

| In this case, the BOARD proceeded with the Accusation without according Dr.
MILEIKOWSKY an opportunity to present his side of the case at an interview, which is
normally the opportunity according to every physician before proceeding to an accusation.
Even though Susan Cady had forwarded materials from Dr. MILEIKOWSKY to Investigator
Seeley, those materials were not placed in the investigative file nor were they even shown to
Dr. Noble before he sought an order compelling a psychiatric and medical examination from
the BOARD. The failure to consider this evidence, and the written opposition to the 805
report, should also be a basis for granting this petition. InJohnson v. Superior Court (1975)
15 Cal.3d 248, 254-255, it was held that that when a district attorney seeking an indictment
is aware of evidence reasonably tending to negate guilt, he is obligated to inform the grand
jury of its nature and existence, so that the grand jury may exercise its power under the statute
to order the evidence produced: By a parity of reasoning, the MEDICAL BOARD
investigator in this case should have made the exculpatory evidence part of the investigative
file available to Dr. Noble before these procéedings were commenced. Failure to have done
so should be a basis for granting the writ in this case.

VI
THE DISCIPLINE IMPOSED IS IMPROPER PUNISHMENT

In this case, Dr. MILEIKOWSKY s license is being suspended and potentially
even revoked because he sought to obtain impartial examiners under the BOARD’s order.
“The appropriate test for abuse of discretion is whether the trial court exceeded the bounds
of reason.” In re Stephanie M. (1994) 7 Cal.4th 295, 318-319,

It is a well established principle of administrative law that “The purpose of an
administrative proceeding concerning the revocation or suspension of a license is not to
puﬁish the individual; the purpose is to protect the public from dishonest, immoral,
disreputable or incompetent practitioners.” Ettinger v. BMOA (1982) 135 Cal.App.3d 853,
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856. The California Supreme Court has expressed this same point in these words: “The
purpose of an action seeking revocation of a doctor’s certificate is not to punish the doctor but
rather to protect the public.” Yakov v. Board of Medical Examiners (1968) 68 Cal.2d 67, 73
n. 6.

Prétecﬁon of the public does not justify the order made in this case. The order
exceeds all bounds of reason. The 805 report nowhere contained an allegation that Dr.
MILEIKOWSKY was impaired. Investigator Seeley so admitted at the administrative
hearing (AT 50-51). Suspension was not justified when Dr. MILEIKOWSKY presented
more than colorable evidence of a conflict of interest on the part of Dr. Noble and the two
examiners selected by Dr. Noble. Until the BOARD considered and fesolved Dr.
MILEIKOWSKY"s objections to Dr. Noble as the consultant and the examiners selected by

ihim, the BOARD had no public purpose justification for either a suspension or a revocation

of Dr. MILETIKOWSKY s license to practice medicine.
In Long Beach City Employees Assn. v. City of Long Beach (1986) 41 Cal.3d

937, 943-944, the California Supreme Court observed that an individual's right to privacy

encompasses mental privacy, including thoughts, emotions, expressions, and personality,
noting “[i)f there is a quintessential zone of human privacy it is the mind.” The Supreme
Court said the test to determine whether a polygraph examination violated the constitutional
right to privacy would involve (1) whether a compelling government interest in administering
the examination had been shown and (2) whether this interest could be accomplished by less
intrusive means. Id. at p. 948, fh. 12.)

In this case, the MEDICAL BOARD did not consider “less intrusive means”
such as first interviewing Dr. MILEIKOWSKY. Nor did it even consider his objections to
the examiners chosen and their method of selection. It just went straight to imposition of a
sanction that put him out of practice before it was even determined that he had any
impairment. A physician should not be subject to suspension or revocation when he resists
an invasion of his mental privacy on at least colorable grounds when there exist “less intrusive
means” of resolving his objections before slamming him with the equivalent of a contempt

26
PETITIONER’S OPENING BRIEF




—

O 00 3 O W b WMo

NN NN N = ks e pek b e oy
H W NN = OO N YN YD W e o

N
W

NN
2 BN |

N
o .

sanction. A licensing agency's power to discipline is predicated upon the discipline imposed
having a direct or rational relationship to the charges as they reflect upbn a licensee's fitness
to practice a particular vocation. Morrison v, State Board of Education (1969) 1 Cal.3d 214,
229; Hallinan v. Committee of Bar Examiners (1966) 65 Cal.2d 447,471, The imposition of
suspension and revocation of Dr. MILEIKOWSKY s license, even though initially stayed,
is unreasonable and excessively punitive. A trial court may overturn an administratively
imposed penalty when the penalty is found to be grossly excessive or a manifest abuse of
discretion. Richardsonv. Board of Supervisors (1988) 203 Cal. App.3d 486, 494, and cases

cited. The penalty here is grossly excessive and a manifest abuse of discretion where there

exist unreasonable issues of conflict of interest to which the BOARD has blinded itself in its

attempt to force its will upon petitioner MILEIKOWSKY.
VII
THE $12,315 OF COSTS IS PUNITIVE AND IMPROPER

‘ Imposition of $12,315 of costs of investigation is improper in this case. First
of all, the investigation conducted by the MEDICAL BOARD had nothing to do with finding
evidence of impairment. The 805 report did not report Dr. MILETIKOWSK.Y as an impaired
physician. Dr. Noble did not even consider the investigative report in seeking a petition for
an order of examination pursuant to Business and Professions Code section 820.

' Furthermore, Dr. MILEIKOWSKY objected to imposition of any costs because
the BOARD and Deputy Attorney General Fan did not comply with the Prehearing
Conference Order which required disclosure of those costs in advance of the hearing. The
Prehearing Conference Order should have been enforced by precluding a costs award at the
adminjstrative hearing. Administrative Law Judge Magnuson allowed the presentation of this

evidence in violation of the Prehearing Conference Order. (AT 132-136.)
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For the foregoing reasons, petitioner MILEIKOWSKY urges that his petition
for a peremptory writ of administrative mandate be granted, and that respondent’s Decision

and Order be vacated,
Dated: August 24, 2004

RI:cgc

CONCLUSION

Respectfully submitted,

TUNGERICH & SPACKMAN
A Professional Law Corporation

A
B .
Russell Iungerich
Attorneys for Petitioner
GIL NATHAN EIKOWSKY, M.D.
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