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XL NATHAN MILEIKOWSKY, M.D., ) Case No. 04CS00969 

1 
Petitioner, ) PETITIONER’S OPENING ESFUEF 

V. 1 
1 
) Date: October 8,2004 

kIEIDI[CAL BOARD OF CALIFORNIA, ) Hearing 

Respond en t. ) Time: 1O:OO a.m. 
. ) Dept: 25 (Judge Raymootd Cadei 1 

PRELIMXIVARY STATEMENT 
A. P e t i t i o n e r ’ s s a t l d A b s e n c e o f l i n e  - 

Petitioner GIL N. MILEIKOWSKY, M.D. (hereinafter 

\l/ZZLEKOWSRY”), was a Board-certified obstetrician and gynecologist whose pr 

“Dr. 

ctice 
iocuses on reproductive medicine. His license has never previously been disciplined by the 

VEDIC& BOARD for my reason whatsoever, (pet., p. 2,YT 1 & 2.) The instant Decision 

Iloes not impose discipline for gross negligence, repeated negligent acts: incompetence or 

3ven general. unprofessional conduct with respect to any patient or patients Dr. 

\4ILEIKOWSK‘f has ever treated in his career as aphysician in this state. Indeed, no patient 

i~as brought this complaint against DL MILEIKOWSKY. 

B. The First Amended Accusation SouPht a Discip1in.e. As the 

Eauivalent of a ConternDt APainst Dr. MILEIKOWSm 

The First Amended Accusation upon which the MEDICAL BOARD brought 
1 
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he underlying administrative proceedings was brought pursuant to Business and Professions 

:ode section 820, which provides: 

“Whenever it appears that any person holding a license, certificate or 

permit under this division or under any initiative act referred to in this division 
may be unabIe to practice his or her profession safely because the licentiate’s 

ability to practice is impaired due to mental illness, or physical illness affecting 

competency, the licensing agency may order the licentiate to be exstmined by 

one or more physicians and surgeons or psychologists designated by the agency. 

The report ofthe examiners shall be made available to the licentiate and may 

be received as direct evidence in proceedings conducted pursuant to Section 

822.” 

Business and Professions Code section 82 I, provides: 

“The licentiate’s failure to comply with an order issued under 

Section 820 shall constitute grounds for the suspension or revocation of the 

licentiate’s certificate or license.” 

In this case, the MEDICAL BOARD order imposes suspension and revocation 

If Dr. MTLEIKOWSKY’s license, which he has held since Februq  27, 1984, because he 

Ibjected to the apparent tack of neutrality o f  two examiners designated by a Board 

nvestigator but not named in the incomplete order issued by the BOARD pursuant to 

hsiness and Professions Code section 820’ and the lack of qualifications ofDr. Gorbaty to 

lerfonn any ofthe tasks set forth in the First Amended Accusation. 

In i ts  Decision, respondent MEDICAL BOARD did not even consider Dr. 

dILEIK0WSKY“s objections to the apparent lack of neutrality of the examhers, which was 

- 
‘The BONXD’s decision nowhere explains how a letter from an investigator can “amend” 

or “supplement” an order of the BOARD which is incomplete. Business and Professions Code 
section 821 provides that only “the licensing agency may order” the compelled examinations 
ordered here, The BOARD (agency) did not name the examiners in its order; only the 
BlOARD, sitting as the agency and not an investigator, could amend its order issued as a 
BOARD. 
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a legitimate excuse not to have these examiners perform examinations of his person or his 

personality . 
The petition filed by petitioner MTLEIKOWSKY raises issues of first 

impression under these two statutes with regard to fairness and due process as well as the 

piroper procedures which the BOARD must foIIow in order to coercively compel a licensed 

physician to submit to psychiatric, neurologic and drug testing based on suspicions 

engendered by a report to the BOARD from a hospital. The California Supreme Court has 

held that the abrogation o f  a vested right in a professional license ", . . is too important to the 

individual to relegate it to exclusive administrative extinction." Bljcby v. Pierno (1971) 4 

Cal.3d 130, 144,!?3 CaLRptr. 234,244. One only has to recall the abuses of Stalinist Russia 

in sending political dissidents and undesirables to mental hospitals to be sensitized to the 

se:rious concerns - privacy and otherwise - engendered by coercive orders to compel 

physicians charged with no crimes and no disciplinary offenses to submit to psychiatric, 

neurologic, and drug testing under sections 820 and 82 I. 

Petitioner MILEIKOWSKY came to the attention of the MEDICAL BOARD 
OF CALIFORNIA because of a Business and Professions Code section 805 report filed by 

Encino-Tarzana Regional Medical Center (a Tenet Health Systems Hos pital)[hexeinafier 

"Encino-Tarzana"] on December 11,2000 - now more than three years ago. This report 

referred to an initial. incident which occurred on February 2, 1999, and to other incidents. 

[Complainant's Exh. 10.) From the date of receiving the report in December o f  2000 until 

October of 2002, complainant BOARD did nothing about the 805 report. Aay claim that Dr. 

MILEIKOWSKY represents an imminent danger to the public must fall on deaf ears because 

h e  information upon which the underlying order was based was more than two years old 

wlhen the order for a mental and physical examination was first sought. Dr. h/LILEI[KOWSKY 

hals been practicing without relevant incident or evidence of impairment from 1984 to the 

present. Indeed, recent psychiatric, neurologic and drug screens to which Dr. 

MILEKOWSKY has submitted by neutral and disinterested examiners show that he does not 

suffer from my condition that impairs his ability to practice medicine safely. 
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The Decision and Order of respondent MEDICAL BOARD OF CALIFORNIA 

tnder review in this proceeding is the functional equivalent of a contempt proceeding, 

rnposing discipline to coerce Dr. WLEIKOWSRY to comply with a BOARD order for 

lsychiatric, etc., test, finding that he did not comply with the BOARD’S order for psychiatric, 

ueurologic, and drug testing. 

C. 

In the BOARD’s Decision filed July 16, 2004, which was to have become 

ffective on August 16,2004, until stayed by this Court on August 12,2004, the BOARD has 

!isciplined petitioner MILEIKOWSKY in part by revoking his license, staying revocation of 

The Discidine Sowht To Be Vacated 

is license, and placing him on suspension and permanently revoking his license as follows: 

“a. If within 30 days after the effective date of this Decision, Respondent 

complies with the Division’s Order by being examined and evaluated physically 

and psychologically by the doctors designated by the Division to do those 

examinations, then sixty days after the effective date of the Decision, the 

suspension will be terminated and the revocation permanently stayed2” 

“b. However, XRespondent fhils to comply with the Division’s Order as 

provided in paragraph 1 (a) of this Order, then, on the 3 1 ‘* day after the effective 

date of this Decision, the suspension will be terminated, the stay of the 

revocation will be lifted, and the order of revocation will be imposed.” 

A copy of th is  Decision is attached as Exhibit A to this Petition. 

D. The IndeDendent Judment Test Is ApDIicable Here 

It is well settled that a physician has a vested property right in license to practice 

iedicine. Hewitt 1’. Board of Medical Examiners (1906) 148 Cal. 590, 592; Smith v. Board of 

dedical Quatiay Assurance (1988) 202 CaI.App.3d 3 16,326. 

2‘‘The suspension serves the dual purpose of providing protection to the public and 
allowing Respondent the opportunity to reflect on his obligation to obey the lawe and regulations 
that govern the practice of medicine in California.” [This footnote is in quotation marks because 
it i s  a footnote in the BOARD’S order.” 
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Accordingly, a physician is not only entitled to judicial review of license discipline, 

>ut review of mderlying factual findings under the independent judgment test. In applying the 

ndependent judgment test, the trial court weighs the evidence and makes its own determination as 

o whether the board's decision should be upheld. VaiM v. Edmonds (1991) 4 Cal.App.4th 247,257. 

fnder the independent judgment test, this court must make its own deteminath ofthe credibility 

) f 'whesses. Cooper v. Kizw (1991) 230 Cal.App.3d 1291, 1299; Yellen v. 13MQA (1985) 174 

XApp.3d 1040, 1056. In Fukuda v. City of Ahgels Camp (1999) 20 Cal.4t.h 805, 81.7, the 

Mifornia Supreme Court reaffirmed its continued support of the independent judgment test. Wile  

ioting that there i s  a strong presumption of correctness concerning administrative findings, that 

resumption i s  rebuttable, and the party challenging the administrative has the burden of convincing 

he court that the administrative findings are contrary to the weight of evidence. Id 

E. The Addn-a$ive Record 

The administrative transcript of the hearing before Administrative Law Judge 

hrolyn Magnuson and complainant's and respondent's exhibits have been lodged with the 

3ourt already so that this Court could consider them in ruling on the ex parte application for 

stay which this ( h , ~  granted on August 12, 2004. 

F. What Dr. MfLEIKOWSKY Seeks 

Dr. MILHKOWSKY seeks to have this Court grant 'his petition for 

dministrative mandamus and to have this Court vacate by peremptory writ the Decision and 

kder o f  the MEDICAL, BOARD OF CALIFORNLA, the underlying First Amended 

iccusation, and the order of November 12,2002. 

STATEMENT OF THE CASE 

A. 

In 1,999, petitioner MLEIKOWSKY was a member of the staff ofthe Encino- 

'axzana Regional Medical Center, a hospital. owned and operated by Tenet Health System 

hereinafter: Tenet]. On February 2, 1999, after being advised by Tenet thar; he had failed to 

mew his staff privileges after they had expired upon his alleged fhilure to1 submit a timely 

pplication for reappointment, petitioner went to the medical staff office and requested a 
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reappointment application as it was the last day he could submit one. The exact confrontation 

between petitioner and the medical staff is in dispute as to what actually occurred at the 

m.edical staff office.3 

On April 6, I. 999, petitioner filed an action in the Los Angeles County Superior 
Court to compel Tenet to process his application for reappointment to die medical staff, 

Wileikowsky v. Tenet Health System, etc., Los Angeles CountyCase No. BSO 56525. On April 

20 ,  1999, the LOS Angelcs County Superior Court (the Honorable Robert O’Brien) granted 

3e:titioner’s request for preliminary injunction over the objection o f  Tenet. The preliminary 

.njunction required Tenet to process his application for reappointment to the medical staff. 

Having been compeikd by the Los Angefes County Superior Court to process 

7etitioner’s application for renewal staff privileges, Tenet retaliated. On Jimuaq 1 I ,  2000, 

he Medical Executive Committee voted to deny petitioner’s reappointment application. 

’etitioner appealed that decision by requesting a Judicial Review Committee, which began 

learing evidence in October, 2000 with respect to petitioner’s reappointment appiication. 

While petitioner’s reappointment application had not yet been finally resolved, 

renet summarily suspended petitioner’s privileges on November 16, 2000 without any 

ne:dical or legal foundation. Petitioner appealed on November 17, 2000 and on November 

93,2000, the Medical Executive Committee upheld the sunzmary suspension.. On November 

IO,, 2000, petitioner MLEIKOWSKY’s judicial review hearing was improperly stopped by 

tearing officer hired by Tenet4 

L 

The confrontation between petitioner and some medical staffpersonnel at the Tenet 
Hospital on February 2, 1999 is the basis for the contention (false) the petitioner engaged in 
bizarre behavior justifying a psychiatric examination. The accusation of the bizarre behavior is 
totally unfounded. Petitioner was simply concerned that Tenet deliberately failed to send to 
petitioner kis renewal application form because petitioner had become an outspoken critic o f  
ce,rtain, deficient h d t h  care. On June 19,2000, Dr. MILEIKOWSKY was designated as an 
expert witness in a battery and gross negligence case against Tenet and &yo physkians. 

4Later, on April 26,200 1, the appeal body overturned the decision to temdnate the 
hearing and the hearing then resumed. It was combined with a second hearing involving the 
swmmary suspension. 
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IB. 
On December 5 ,  2000, Chief Executive Officer Dale Surowitz o f  Tenet sent 

wpondent MEDICAL BOARD an “805 report” (Bus. & Prof. Code tj BOS) advising the 
VlJDICAL B0A.R.D of petitioner MTLEIKOWSKY’s summary suspension setting forth a 

me-sided version of eight separate incidents, none o f  which involved a patient complaint of 

:ubstandard care by petition~d 

The 80.5 Report to the BOARD 

C. 
For more than a year, the Medical Board did nothing with .this December 5 ,  

!OOO, 805 report about this unresolved summary suspension. It was not until February 4, 

9302, that the MEDICAL BOARD did anything in response to the 805 report. On February 

I:, 2002, the Board Senior Investigator Janet M. Seely, sent a letter to petitioner. (Resp. Exh. 

4). 

TheBOARD ’s Initial Remnse to the SOSReport 

In response to Exhibit D - the February 8,2002 letter - petitioner sent voluminous 

:xculpatory materials to Ms. Susan Cady, Supervisor of Sta f f  Services, forthe Medical Board, 

o be forwarded tci Investigator Seely (Res, Exh. C). None of these exculpatory materials was 

nade paxt of the 13oard’s file, nor shown to the Board’s Medical Consultarit, Dr. Randolph 

Joble before he signed the declaratioa seeking a psychiatric and medical examination of 

~ti t ion.  The exculpatory materials contained petitioner MLEIKOWSKY’s point-by-point: 

ebuttal. to each and every allegation made in the December 5,2000 805 report. Indeed, as 

his Court noted during the ex parte proceedings for a stay, Dr, Noble signed his declaration 

n support of the examination before Senior Investigator Seeley finished lher investigative 

eport, 

On March 15,2002, Susan Cady sent a letter to petitioner (Resp. Exh. €3) stating 

’Pursuant to Buiness and Professions Code Section 805, petitioner MILEIKOW- 
SKY through attorney Arthur R. Chenen, sent to the MEDICAL BOARD a letter dated 
March 7,2001 responding to the Tenet 805 report, This response was not placed in the 
administrative record by the BOARD nor was it ever shown to Dr. Noble, who signed the 
declaration in support of  the BOARD’S examination order. 
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that the MEDICAL €30- had concluded its review ofthe information which petitioner has 

submitted. Cady acknowledged that the petitioner had requested that the Medical Board 

initiate an investigation regarding a false 805 report, Cady stated in her Mer of  March 15, 

2002 that she had taken the liberty ofproviding the information petitioner submitted to the 

investigator assigned to his case. 

On August 5,2002, Tenet submitted a second 805 report to the Medical Board. 

lrhis second 805 report did not include any additional allegations o f  alleged bizarre behavior 

:)y petitioner MZLEIKOWSW, but simply recounted the fact that on March 30, 2002, the 

*learing oficer hired by Tenet terminated petitioner’s consolidated hearings at the hospital 

3ecause petitioner MILEIKOWSKY allegedly made it impossible for the peer review process 

:o be completed. What was not disclosed in the second 805 report is that petitioner 

:hdlenged the authority .of the hearing officer to terminate the hearing without allowing the 

:beer review process to be completed, In the California Court of Appeal, Second Appellate 

:>istrict, Division Four, petitioner MILEIKOWSKY i s  challenging the authority of an attorney 

],ired by Tenet to terminate a peer review hearing without allowing the physicians comprising 

lie peer review panel to decide the merits of the case. Mileikowsky v, Tenet Health System, 

ttc., 2d  Dist, Case No, B168705.’ 

was later proven to be false at the hearing. Investigator Seeley testified that the 
:information submitted by petitioner MILEIKOWSKY was not provided to Dr, Randolph Noble, 
upon whose Declaration and order was later issued directing petitioner to submit to a mental and 
physical examination. (AT 62.) 

71n the course of the Los Angeles Superior Court proceedings involving; the challenge to 
ithe decision of the attorney hired by Tenet to terminate the proceedings, attorneys for Tenet, on 
IMarch 4,2003, submitted the Medical Board accusation filed in the instant case to the superior 
court, which was considering petitioner’s petition for writ of administrative mandamus to 
overtwn the decision to terminate the peer review hearing, This was done by Tenet to prejudice 
h e  superior court against petitioner. Although it was an accusation only and had not yet been 
resolved, Tenet submitted the accusation to the Los Angeles County Superior Court, Mileikowsky 
v. Tenet Health slystem, etc., Case No, BS07913 1, review of the judgment in which is now 
jxnding before the California Court of AppeaL 
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D. Xnuestigator Seelev Selects a-Medical, Consultant 

with. an Egrepious a n d b a . r e n t  Conflict of Inter{& 

Senior Investigator Janet Seeley, who retired from the Medical Board on May 

1,2004 (AT, p. 40.) was the investigator assigned to petitioner’s case. Sedy decided to utilize 

l r .  Randolph Noble to prepare a declaration for the order compellin,g the psychiatric 

wmination etc., even though she knew at the time she gave petitioner’s file: to Dr. Noble that 

le was on the s t a f f  of the very hospital that had sent the 805 rqor t  to the Medical Board. The 

ranscript of the May 12, 2004 hearing, reveals the following questions submitted to Ms. 

jeely: 

“Q 
that he was on staff at the hospital that was the referring hospital of the 

805 report?” 

“A Yes.” (AT, p. 66, lines 7-9). 

Miss Seely, at the time you gave the file to Dr. Noble, were you aware 

Seely acknowledged that she had seen Dr. Noble’s curriculum vitae showing 

hat he was on staff at the Encino-Tarzana hospital that filed the 805 rqport, She further 

icknowledged that Noble’s curriculum vitae showed that he8 was on the staff of the Encino- 

rarzana Medical Center (owned and operated by Tenet) (AT, p. 67, lines 12-15). 

Janet Seely became evasive during cross-examination during the administrative 

learing in this case with respect to her contact with Tenet’s attorneys. Counsel for petitioner 

\4ILEIKOWSKY asked Seely whether during the course of her investigaition she had ever 

;poken to someone named Anna Suda. After first playing some word games regarding the 

question of whether Suda was a witness or an attorney and with respect to the question o f  

vhether Seely interviewed her or simply talked to her, Seely finally acknowledged she had 

;poke with Anna. Suda (AT, pp. 74-75). Anna M. Suda i s  one the attorneys for Tenet. 

‘It should be noted in selecting Dr. Noble as the medical consultant on this case, she 
deliberately choose the only consultant with a conflict of interest by being on the medical staff of 
the same hospital that made the 805 report. That was more than mere coincidmce. It tends to 
show that the BOARD’S investigation was calculated to skew the result against petitioner. 
Indeed, the investigative report mirrors the Tenet 805 report. 
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E. The BOARD Proceeds Sale& on Noble’s Less Than h p  artial 

Declaration 

On October 10, 2002, Dr. Noble signed a Declaration with respect to the 

‘;investigation of‘ Gil Mileikowsky, M.D.” (Resp, IExh. F.) Dr. Nolble’s declaration 
:sentially quoted from the 805 report submitted by Tenet on December 5 ,  2000, accepting 

he unproved allegations as ifthey were true. AAer summarizing the incidents, Dr. Noble 

,t:ated in his Declaration that “. . .them i s  a reason to believe that Dr. :Mileikowsky has 

xhavioral dysfbnction with anger dyscontrol and a possible Intermittent Explosive 

Iisorder ...” Dr. Noble also stated that it was “reasonably probable that Dr. Mileikowslq has 

L Paranoid Personality Disorder as he has been observed to take up to 150 pictures after 
mfoming a hysterectomy and his statements indicate significant paranoid thoughts.. . 9?9 
ftesp. Exh. F, page 4, lines 12-21), This reference to 150 pictures was not contained in the 

105 report and had to have been obtained from sources at Encino-Tamma, Medical Center. 

met Seely acknowledged in her testimony that Dr. Noble did not have: the information 

ribmitted by petitioner MILEKOWSKY when he prepared his declaration. (AT, p. 62, lines 

1-8.) 

On November 4, 2002, not knowing that Rr. Noble had already signed the 

Eeclaration, petitioner MILEIKOWSKY faxed to the Medical Board additional exculpatory 

naterial to rebut the 805 reports that had been submitted. (Resp. Exh. C . )  The material in 

tespondent’s Exhibit C was Dr. MILEIKOWSKY’s point-by-point rebuttal of the allegations 

ci the 805 reports. 

On November 6,2002, two daysafier petitioner MILEIKOWSKY faxedExhibit 

3 to the MEDICAL BOARD, Ron Joseph, the Executive Director ofthe BOARD, signed the 

’How Dr. Noble could declare under penalty o f  perjury that he had come to a “reasonably 
probable” diagnosis of an Axis I psychosis fiom the taking photographs of a hysterectomy (I 50 
sounds like hyperbole or extreme puffing) and from hearsay statements that may or may not have 
been paranoid (as opposed to real grievaaces about shabby treatment at Tenet) should raise a red 
flag that Dr. MILEIKOWSKY has legitimate concern about his being, evaluated by biased and 
conflicted examiners. 

CI 
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petifion to compel petitioner MLEKOWSMY to submit to a mental and physical 

examination. The petition signed by Mr. Joseph on November 6, 2002 concluded with a 
prayer that the Division ofMedical Quality issue an order directhgpetitioner ‘’. . . to undergo 

a mental and physical examination, including drug testing and including psychological testing 

i f  deemed warranted by the psychiatric examiner, by one or more physician and surgeons 

and/or psychologists designated by the division or i ts  designee, at a time convenient to all 

parties, but not later than 30 days from the date of service afthe division’s order, to determine 

whether respondent’s (petitioner) ability to practice medicine safely is impaired due to mental 

illness (or) physical illness affecting competency. . . .” 
Not having the benefit o f  any of petitioner’s responses to the fdse 805 reports, 

D.r. Ronald Wender”, on behalf of the Division of Medical Quality of the C i dY i orniaMedica1 
Board on November 12,2002, issued an order compelling petitioner to submit to the mental 

and physical examination. Dr. Wender’s order ofNovember 12,2002 stated that it appeared 

“. . . to the Division that +,.[petitioner] may be unable to practice medicine safely because his 

ability to practice is impaired due to mental illness andot physical illness affecting 

competency.,” On behalf of respondent MEDICAL BOARD, Dr. Wender ordered petitioner 

MLEIKOWSKY to “... submit to a psychiatric examination and a physical examination by 

one or more physicians and surgeon andor psychologists designated by the Division or its 

designee. . . .” 
The order specified that petitioner MLEIKOWSKY was to submit to the 

:x:minations at a time convenient to him and to the examiners” but not later than thirty (30) 

days fkom the date of service of this order.” (Cornpl. Exh. 5,) Importantly, while the order 

p ~ e  Dr. MILEIKOWSKY loss than 30 days to comply - the order commenced to run from 

5 e  date of mailing in Sacramento, not from Dr. MLEIKOWSKY’s receipt of the order by 

;ertified mail - it did not name the examiners nor did it give Dr. MILEIKOWSKY their 

‘Qr. Wender himself was conflicted in this case because he was on staf f  at Cedars-Sinai 
Medical Center which had wrongfuliy terminated Dr. MILEKOWSKY’s privileges. Dr. Moy, 
as well as Dr. Wender, were Medical Board panel members which adopted the instant Decision, 
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rddresses and telephone nmbers so that he had a 111 30-days to comply. 

n e  order did not say that Investigator Seeley was empowered to designate who 
he examiners were to be - it said that the designation was to be by the DIVISION (the 

Xvision of Medical Quality) or its designee. On its face, the order did not specify how the 

IMSION was doing this or who its designee was. 

F. 

On November 15,2002, Senior Investigator Janet Seely sent st letter to petitioner 

kfLEKOWSKY stating that Dr. James Rosenberg was to conduct the psychiatric 

:xamhation and Dr. Isaac Gorbaty was to conduct the medical examhation. (Compl. Exh. 

i; Resp. E&. IJ 

.How-Seelep M o t  the.BOARD1 Filled in the Blank& 

With respect to this November 1 5 letter (Compi. Exhibit 6), tlmt letter states thal 

‘the Medical 13oard has designated James Rosenberg to carry out your psychiatric 

xamination and Isaac Gorbaty, M.D., to carry out your medical examination,” (AT 56-57,) 
)n cross-examination at the adrnhistrative hearing, Investigator Seeley was asked ‘Who at 

he Medical Board designated these individds?” She said that %e doctors would have been 

hosen by Dr. Noble, our Medical Consultant.” With respect to the choice, Ms. Seeley was 
tsked whether the Medical Board did not designate these individuals becaiuse someone eke, 

h. Noble, designated them (not the BOARD sitting as a B O ) .  At this point the 

tdministrative law judge intempted and said the MEDICAL BOARD did not make the 

;election, Dr. Noble did as an employee of the Board, Investigator Sedey that said was 

kight.” (AT 57.) Investigator SeeIey admifded that these two examjnerti - Rosenberg and 

k b a t y  - were not named in the order that came from the Medical Board. (AT 58.) 

nvestigator Seeley could not answer what authority Dr. Noble had to designate Drs. 
tosenberg and Gorbaty. She did not know how Dr. Noble was the one who made the 

lesignation of these two. (AT 58.) The only thing Rr. Noble told ha about Drs. Rosenberg 

tnd Gorbaty wag just that these doctors should be used to carry out the investigations. (AT 

il,) 
Investigator Seeley testified that Dr. Noble was only part-time at the Medical 

$ 4  
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Board. She testified that she had seen his curriculum vitae which was attached to the back of 

Complainants’ Exhibit 5 (the petition for the order for psychiatric and medical examination). 
Envestigator Seeley testified that at the time she gave the file to Dr. Noble she was aware he 

was on staff at the hospital that was the referring hospital of the 805. (AT 66.)  Counsel for 

,Dr. MILEIKOWSKY was not allowed to ask Investigator Seeley whether she wanted 

:someone impartial and not connected to the hospital to serve as medical consultant on Dr. 

MILEIKOWSKY’s case. When asked if she h e w  that Dr. Noble had had administrative 

positions at the refening hospital (Encino-Tarzana Regional Medical Center), Investigator 

Seeley testified that she was sure she had seen Dr. Noble’s CV but she did not know that she 

had ever thoroughly read it. (AT 67,)  

G. MILEIKOWSKY’s Objections and the Stonewall Response 

In response to the order of November 12,2002, and the letter of November 15, 

2002, on November 29,2002, petitioner’s attorney, Russell lungerich, wrote a letter to David 

lkornton, MEDICAL B O W  Chief of Enforcement, specifically objecting to the procedures 

t‘ollowed by the MEDICAL BOARD. The letter pointed out that the incidlents related in the 

305 reports were stale and occurred in 1999 and 2000. The letter pointed out that petitioner 

:lad not been interviewed before the order was sought, nor did the Board consider any 

svidence which petitioner provided. This letter was attached to petitioner MDLEIKOWSKY’ s 

rotice of defense, which is part of Complainant’s Exhibit 2 and is part of Respondent’s 

Esxhibit 0 at the hearing, This letter further pointed out that Dr. Noble should have recused 

rximself from participating in petitioner’s investigation. The letter pointed out that Dr. Noble 

$vas not impartial because he was affiliated with the 805 reporting entity. The letter further 

sointed out that the two doctors designated in Investigator Seeley’s letter, Drs. James 

Kosenberg and Isaac Gorbaty, were members of the medical. staff of the reporting hospital. 

Ishe fetter pointed out that petitioner could not get an impartial exmiriation from these 

ioctors. The letter concluded with a request that petitioner to comply with the order be 

withdrawn. The letter requested that a different investigator and a different regional medical 

;onsultant be utilized by the Board. 
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Totally ignoring the November 29, 2002 letter from petitioner’s attorney, the 

3oard on December 13, 2002 filed its original accusation alleging that petitioner 

I/IILEIKOWSKY had violated the November 12,2002 order compelling him to submit to a 

iiental examination and a psychiatric examination within 30 days by not scheduling 
:xarninations with Drs. Rosenberg and Gorbaty, who had conflicts o f  interest by being 

:onnected with Tenet, the reporting entity on the 805 reports. The Board did not even see fit 

o wait for 30 days after the November 15,2002 letter, which first desigiated the specific 
hysicians to conduct the examinations, It filed its accusation on the 3 0 ~  clay after the order 

vas mailed to Dr. MILEIKOWSKY and it never addressed that lack of impartiality of its 

tiedica1 consultant and its designated examiners. The accusation was filed in a blatantly 

)bvious attempt to force these examiners upon Dr, MILEIKOWSKY without regard to 

onflicts of interest or lack of qualifications to perfonn the exams. 

The hearing on the First Amended Accusation was held on May 12, 2004, 

before Administrative Law Judge Carolyn Magnuson. The Decision of the BOARD @xh. 
i to the Petition in this Court) did not consider Dr. MILEIKOWSKY’s objections to the 

xaminers at all. The First Amended Accusation does not assert that Dr. MILEIKOWSKY 

ould not practice medicine safely. It just asserted that he violated the order by not being 

xamined by Dr. Rosenberg and Gorbaty. 

The only witnesses at the hearing were Investigator Seeley and Dr. 

LILEIKOWSKY in his own defense. Petitioner testified that he objected to being examined 

t all because there was no basis for the request. Petitioner also pointed out that Dr. Noble 

id not consider my o f  his responses to the 805 reports prior to preparing his declaration in 

iipport of the petition for the order compelling mental and physical examination of his 

trson. The unrebutted testimony of Dr. MILEIKOWSKY was that Dr. Noble and Dr. 

iorbaty were on the staff of the same hospital that filed the 805 report. (AT, pp. 106, I IO.) 
As regards Dr. Rosenberg who was to perform the psychiatric exam, Dr, 

4ILEIKOWSKY testifiedthat he was closely involved with Dr, Noble at UCLA and was also 

onnected with 805 reporting entity, having an office in the Encino-Tarzana medical building. 
24 
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As regards to the order for a neurological examination, that was assigned to Dr. 

2orbaty who was not a neurologist but an internist and nephrologist (a kidney specialist). 

3orbaty was on She staff of the 805 reporting entity (giving him a conflict of interest) and was 

; n o w  to do slipshod work. Dr. MILEIKOWSKY offered Respondent’s Exhibit L, a 

eporter’s transcript from a Medical Board hearing in which Dr, Gorbaty had rendered an 
)pinion regarding the wrong patient named Smith, which should have been admitted. 

ARGUMENT 
x 

THE FIRST A h f I ” E D  ACCUSATION BASED ON THE BOARD’S ORDER 

WAS I .  THE NATURE OF A CONTEMPT PROCEEDING AND HAD 
TO HE COWLETE IN AND OF ITSELF TO BE ENFORCEABLE 

The MERICAL BOARD’s order in this case is in the naturc o f  a contempt for 

Ion-compliance with the order. In superior cow,  to hold a person guility of‘ contempt for 

liolating an injunction, the acts constituting the contempt must be c1earl.y and specificaIly 

rrohibited by the terms of the injunction. Brunton v. Superior Court (1942) 20 C d 2 d  202,205, 

’he party bound by an injunction must be able to determine from i ts  t e r n  what he may and may not 

.o; he cannot be held @Ity of contempt for violating an injunctioh that is uncertain or ambiguous, 

ust as he may not be held guilty of violating a criminal statute that fails to give him adequate notice 

If the prohibited acts. Id. 

In the present case, by analogy, petitioner MILEIKOWSKY could be found guilty of 

iolating &e BOARD’s order only if the acts complained of in the First Amended Complaint were 

learly set forth in the terms of the BOARD’s order. The BOARD’S order did not designate the 

.tunes, addresses, and telephone numbers of the examiners who were? to examine Dr. 

dTLEIKOWSKY, If he was to comply with the BOARD’s order, they had to be within the four 

ornes ofthe order. They were not, The BOARD did not designate any examiners or specify 

he details of  how the examinations were to be conducted (such as tihe dmg testing). 

nvestigator Seeley admitted at the hearing that Dr. Noble selected the examiners. She did 

lot know what authority he had to amend the BOARD’S order or to desitpte examiners, 
15 
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It is a corollary to the principles enunciated in the Brunton case, supra, that any 

ambiguity in an injunction must be resolved in favor of the accused. Sormson v. S2fperior 

Cowt (1969) 269 Cal.App.2d 73,78; Little v. Superior Cowt (1968) 260 Cal.App.2d 3 11, 

3 18; Butler v. Superior Court (1960) 178 Cal.App.2d 763, 765; Goftlieb 'v. Superior Cowd 

(1959) 168 Cal.App.2d 309,3 1.3. Since the proceedings on the First Amended Accusation 

in this case were in the functional equivalent of a contempt proceeding, the failure of the 

BOARD'S order to designate examiners and how the drug testing was to be conducted was 

something that had to be clearly spelled out in the order which Dr. MILELKOWSKY i s  found 

:o have violated. There is no evidence in this record that anything that t h e :  BOARD did not 

;upply in its order of November 12,2002, could be filled in by anything short of a further 

xder of the BOARD designating the examiners and the details ofthe drug testing. If 
3OARD action was reqbed in the first instance to issue the order for the c:mination, then 

my amendment or supplementation of the BOARD% order had to come from the BOARD 
md not fiorn some ad hoc action of Dr. Noble who had sought the order hi the fEst place. 

The hnguage of Business and Professions Code sections 820 and 821, as weU 

is case law relating to contempts for violation ofinjunctions, requires this result also. Under 

hese sections, my hilure to comply with the order shauld be excused because the order was 

ncomplete 01.1 its face. While the order purports to compel psychiatric and medical 

:xam.hations ofDr.  MILEIKOWSKY, it does not specifj.. (1) who the examiners are, (2) their 

iddresses and telephone numbers, and (3) what the areas about which each is to examine Dr. 
vULEKOWSKY. TIxm is to be drug testing but the nature and trpc of teshg is not spelled 

)ut in the order. ls there to blood or urine testing? Who is to conduct the testing? What 

aboratory is to be used to test the sampie for the results? 

Business and Professions Code section 820 states in relevant part that the 

kensing agency may ". . . order the licentiate to be examined by one or more physicians and 

urgeons designated by the agency." This language clearly implies that, at a bare minimum, 

he names of the designated physicians must appear in the 820 ordera Indeed the ~ M ~ s s e s  

nd telephone numbers and who is to perform what examination(s) should ]be in the order by 
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derence from the !anguage of the statute. 

The law of contempt again is instructive here. A directive “‘in terms so vague 
that men of common intelligence must necessarily guess at i t s  meaning imd differ as to its 

3pplication, violates the fist essential of due process of law.” In re Berly (1 968) 68 Cal.2d 

137,156. The section 820 order in this case does not tell br. MILEK0)WSKY by whom 
be must be exmined within 30 days. 

It is petitioner MLEIKOWSKY’s position that the order on its face must be 

;omplete without resort to letters and phone calls filling in the gaps at later dates, especially 

where the BOARD i s  seeking a suspension or revocation of a license for non-compliance in 

2 short t h e  fiame. If the order leaves blanks to be filled in which the BOo,4RD itself has not 

filled in, it should logically follow that the order may not be enforced by suspension or 

*evocation, A physician hm 8 vested property right in his certificate to practice medicine in 
2alifornh. S w b w  v. AMerson (1920) 182 Cal. 247, 250; Hewin v. ,Board of Medical 

5‘xuminer.s (1906) 148 Cal. 590,592; Smith v, Board of Medical Quality Axswance (1988) 

202 CalApp3d 3 16,326. 

The position of the BOARD in its decision is Draconian in the extreme. It 
“equkes eveqythhg to be done within 30 days from November 12 and the BOARD’S 

nves~gator and consultant are still filling in the gaps on November 1.5 - but no extension of 

. b e  is  allowed -- even though if Dr. MILEMOWSKY wanted to call m y m e  to schedule an 

tppoi.nQnent on ‘November 12 he would not have had the information necessary to comply 

with the order. If the clock were started on November 15 when the fmt notice ofthe names 

sfthe examinees was given to Dr. MEEKOWSKY, the accusation was filed prematurely 

recause it was filed two duys before Dr. MILEKOWSKY received notice of the names ofthe 

:xaminers. But that notice is deficient because it was not given in an order that was an 
,fficial act of the BOARD itself. 

The Decision of the BOARD blows off this argument in paragmphs 23, and 22 

if the Decision treating a later letter from Investigator Seeley to Dr. MILEXOWSKY as an 

‘amendment” to the original order ofNovember 12. (E&. A to Pet., p. 14; Dec. p. 5.) That 
1 7  
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ettex was not an amendment to the order, because only the BOARD could. amend the order. 

Ekrlhennore, there i s  no evidence in the record that the examiners were ever designated by 

he BOARD. Dr. Noble, the not impartial Medical Consultant, selected the examiners. (AT 

3p. 56-55.) AL3’ Magnuson summarized the testimony on the record - “The Medical Board 

lid not make the selection, Dr. Noble did.” (AT 57,) He did so not as a member ofthe 

Xvision of Medical Quality, but as an employee of the BOARD. (A?’ 57.) Since the 

3OANl did not mend its order, Investigator Seeley did not have the polwer to amend the 

xder by her letter ofNovember 15,2002, 

The BOARD can be as loosey-goosey as it wants when fUntlamenta1 rights of 

hysicians to practice their profession are not involved. However, orders o f t h e  BOARD are 

iupposed to be orders of the BOARD and are; not supposed to be amended by nonmembers 

Jfthe BOARD to cue fhdamental defects. Only the BOAlcD is empowered to do that. On 

his point, Dr, MILEIKOWSKY shouldprevail, This is an important issue of fust impression 

- there is no case on point interpreting section 820 - and Dr. MILEIKOWSKY should not be 

uspended or revoked. 

n 
NO VIOLATION OF THE BOARD’S ORDER WAS PROVED 

BY EVIDENCE IN THE ADMINISTRATIVE RECOPS) 

There was no competent evidence offered by 1nvestigato:r Seeley that Dr. 

I~ILEIKOWSKX did not comply with the BOARD’S order, Investigator Seeley testified that 

lhe called the offices o f  Drs, Rosenberg and Gorbaty and spoke to persons unknown who told 

ier that Dr. MILEIKOWSKY had not scheduled an appointment pursuant to the BOARb’s 

Irder. She claimed that she spoke to Dr. Rosenberg directly. (AT 45-49.) This evidence was 

et in over a hearsay objection. (AT 45.) There was no foundation that the person at the 

)Ither end of the line had any knowledge of either doctor’s appointment calendar, or whether 

his kind of examination went on the regular appointment calendar, or was competent to 

unswer the investigator’s question. Since the order under review was the equivalent of a 

ontempt order, the evidence of a violation should at least be substantial! evidence. This 

18 
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:videme does not wen rise to the minimum level ofsubstantiality. “Substantial evidence” 

has been defmed as “relevant evidence of ponderable legal significance which is  reasonable 
in name, credible, and of solid value.” Jarchow v, X‘ansarnerica Title ~ ~ m .  Co. (1975) 48 

Cd.App.3d 917, 948, If t h i s  evidence does not rise to the “solid value” required of 
substantial evidence, it does not rise to the weight of evidence for purposes ofthe independent 

ludgment standard. 

The evidence ofthe purported violation here rzllls afoul of anothef mle specific 

;o administrative law. Even if one assumes that the &signa15011 ofI)ls. Rosenberg and 

3orbaty was somehow a lawful designation by the BOARD itself, Govmnent Code section 

X 15 13@) provides that administrative hearsay will not support fmdings ilrrless it would be 

dmissible as hearsay over objection. The only proof offwed by tlze BOARD at the 
ximhistrative hearing was that Investigator Seeley called the offices of Drs. Rosenberg and 

3orbaty and was told that Dr. MEElKOWSKY had not scheduled an appointment. That 

3Nidence was hearsay. It was administrative hearsay, not admissible under any exception to 

-he hearsay rule, not findings of violation of the B0AXI)’s order could be based on such 

idmhistmtive hearsay. 
III 

AS A MATTER OF LAW, THE M1EDICA.L BOARD WAS OBLIGED 

TO CONSIDER AND DECIDE DR MILEKOWSKY’S DEXENSE 

THAT THE DESIGNATED E2CAlWNERS WERE NON~1VElLJT~S 

AND THAT DR GOlsBA’IY NOT COMPETENT 

Justice Oliver Weadell Holmes, Jr., once obsewed In a diff’erent context that 

;itkens “must tun square comers when they deal with the government,” Rock Island, Ark 

Jt La. R.R. v. United States (1920) 254 U.S. 141, 143. This maxim h been held to be 

xxiprocal in the California cases. E.g., Landgate, Inc. v. Ccrl. Coclstat Comm ’n (1998) 17 

3aL4th 1006, 1040 (Brown, J., dissenting); Lena v MacMahon (1989) 49 CaL3d 393,400. 

n other words, the stme principle holds true when government deals wit31 i ts  citizens - 
ndeed wen more so, given the power of government and the overwhehrning forces at its 
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command. 

In this case, investigator Seeley testified that she had medical consultant 

Randolph Noble, M.D., even though she knew he had a conflict of interest - he was on the 

medl’cal staff ofthe same hospital that had made the 805 report against Dr. h4ILEIKOWSKY. 

[AT 66, lines 7-10.) The doctors designated to examine Dr. MILEKOWSKY - Drs. 

Rosenberg and Gorbaty - were selected by Dr. Noble, who himself had a conflict of interest. 

(‘4T 56-59.) These examiners had the same conflict of interest - being on staff at Encino- 

r‘arzana and closely connected with that entity or with Dr. Noble. (Id-) 

Dr. MILEIKOWSK.Y’s principal defense that he should not have been 

;ompelled to comply with the BOARD’S order was that he was entitled to have disinterested 

wminers. See Special Notice ofDefense and its attached letter. (Part ofcornpl. Exh. 2.) 

Prior to the filing of the accusation in this case, Dr. MILEXOWSKY through counsel 

)bjected to the examiners purported designated by the BOARD as being partial rather than 

mpartial. See letter attached to Special Notice of Defense, part of Comp1. Exh. 2. The 

30ARD should not have proceeded to issue an order from examination based on a declaration 

?om a medical, consultant who had privileges at the same hospital which had made the 

3usiness and Professions Code section 805 report. The evidence showed that he had more 

han privileges; he had served as an administrator at the entity making the report. (Noble 

hniculum Vitae, attached to Petition, part of Compl. Exh. 5 . )  Furthermore, each of the 

lesignated examiners were connected with the hospital which had made the report from which 

he order for exmiination emanated. 

It should go without saying that, if an examination pursuant to an 820 order is 

o be compelled by the MEDICAL BOARD, the examination should be conducted by neutral 

xaminers, not OIR’S who may have the slightest suspicion of partisanship. In the worker’s 

:ompensation setting, it i s  the rule that the report of the independent medica1 examiner never 

)e subject to the possibility that it is based upon matters imparted to the examiner by one so 

:losely connected with a party as to leave it questionable as to whether the information 

mparted is objective and not partisan. Boardman v. Indus. Am. Comm’n (1956) 140 
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CalApp.2d 273,277. Boardman fbrther held tbat this rule was one which should be strictly 

enforced because ''. . . A report based, even in small part, on its violation, is so tainted as to 
destroy its value." 

With the thousands ofphysicians in Los h g e l e s ,  the MEDICAL BOARD 
cannot legitimrztely be heard to argue that it could not find examiners who were not connected 

with the hospital which had generated the 805 report that had triggered the investigation of 
Dr. MILEKOWSKY. TheBOANl has callouslypersisted inordering Dr. rV,CCLEIKOWSKY 

to be examined by non-neutrds. If this Court were to enforce the B0ARC~'s Decision and 
Order by not granting a peremptory writ of mandate in this case, it would be forcing Dr. 
MILBKOWSKY to be examined by examiners selected by a non-neutral me:dical consultant 

[not the 'BOARD itself). 

This issue rises to the level of constitutional due process. The nature of the 

process due in proceedings such as these twns on if balancing ofthe "three'ldistinct factors" 

specified in Mathews v. EZu'ridge (1976) 424 U,S. 3 19,335, (1) Ule private interests af6ected 

>y the proceeding, (2) the risk of error mated by the State's chosen procedure, and (3) the 

=ountervdlhg governrmental interest supporting use ofthe challenged procedure. Applying 
he fust factor, the private interests affected are Dr. MIL'l3IKOWSKY's property interests in 

lis medical license (indeed his right to practice his profession), This factor weighs heavily 
1 

n Dr. MLLEIKOWSKY's favor. 

The second factor -the risk of error created by the State's cho!sen procedure - 

.s a second factor weighing heavily in petitioner's hvor here. The risk o f  enor fiom having 

ion-neukd examiners and non-neutral examinations is very high indeed, It is virtual 
rather than a risk of enor if Dr. MILEKOWSKY is forced to be exmined by non- 

ieutral examiners. T h i s  factor has to weigh in Dr. h4ILEIKOWSKY's favor because our 

ystem of jurisprudence does not favor non-neutrals making potentially outcome- 

l e t m h t i v e  decisions, It has recently been held that administrative hearing off~cers must 

)e unbiased. See €€am c? County of Son Bernardino (2002) 27 Cal.4th 101'7,1025-1027. 
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Frequently medical experts disagree on medical issues within the scope o f  their specialties, 

but psychiatric examinations are even more subjective than physical examinations. One 

would truly have to be “craZy1’ to submit to a mental examhation by a psychiatrist with a 

conflict of interest and prejudice against such a pmson, When a doctor is subject to 

examination by a biased psychiatrist, he is in clear danger ofhaving his reputation destroyed. 

Business arid Professions Code section 822 authorizes use of the examiners psychiatric report 

direct evidence in a hearing regarding competency of the physician who has been 

examined, 

h this case, there was a clear conflict of interest, as well as a need to prevent 

bias, in Dr. Noble, rather than the BOARD, selecting the e x h e r s  for Dr. MILEMOWSKY. 
An analogy exists in connection with the courts, where the law deems it necessary to prevent 

bias, conflicts of interest, or the appearance ofeither. Kimwa v. Roberts (1979) 89 Cd.App.3d 

871, 875. Such rules have been categorized by the COW as necessary not only to guxd actual 

hpartiaLity but also to insure public confidence. See Tatum v. Southern Puczjk Co. (1967) 250 

CalApp.2d 40,42, 

In the administrative proceedings, the B O D ’ S  Decision makes it clear that 

it refksed to consider the lack of impartiality of its examiners, The Decision avoids 

cwsideration of the important threshold question which provided Dr. MILE;KOWSKY an 

important defense. (Decision, pp. 5-6,lV 24-25, Exh. A to Pet., pp. 14-1 5 &) In short, the 

BOARD’S. position is that “25. IfRespondent had objections to the Order as originally issued 

x as amended, his proper course of conduct was to apply to a Superior Court for a writ. But 
he made no such request. . . .?’ 

This argument i s  plainly wrong on the law. While there is a doctrine of 

;xhaustion of administrative remedies, there is no doctrine of exhaustion ofjudicial remedies 

qualing waiver of defense in administrative proceedings. If Dr, MILEKOWSKY had filed 

3 petition in superior court or filed a complaint for an injunction aft& the BOARD’S 

kcusation was filed on December 13,2002, any such petition or complaint would have been 

?recludecl by the docme of administrative remedies murt relief. It is well established that 
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the doctrine of exhaustion of administrative remedies precluded relief in superior court once 

the accusation was filed. The rule governing the exhaustion of admirlistrative remedies 
holds that ‘’where an administrative remedy i s  provided by statute, relief nnust be sought from 

the administrative body and this remedy exhausted before the courts will ad.” Abelleira v. 

District Court of Appeal (1941) 17 Cd.2d 280,292. M e =  an adequate administrative 

remcdy is provided by statute, resort to that forum i s  a “jurisdictional” prerequisite to judicial 

consideration of the claim. Eg., Johnson v. City of L o w  Linda (2000) 24 Cal.4th 6 1, 70; 

Sierra Club v. San Jouqzcin Local Agency F o m t i o n  Corn. (1999) 2 1 Cd.4tlz 489, 495; 

4belleira v. District Court of Appeal, supra, 17 Cal.2d at 292- 293. 

Since the BOARD’S decision on this issue is clearly monwus as a matter o f  

Law, it i s  clear that Dx. MILEKOWSKY has not had his day in either the administrative 

forum or 8 court on this important issue of first impression. 

Before leaving this point, however, it is important to consider othex: grounds for 

&e disqualification of the examiners. The declaration of Dr. Noble in support o f  the order 

:ompelling examination states that Dr. MILELKOWSKY “. , . will benefit by having both a 

:ompelled psychiatric as well as an internal evaluation in order to rule out an organic as well 

s a functional psychiatric disorder,” (Compl. Exh. 5 ;  Resp. Exh, F, p. 4, lines 19-21 .) The 

mime of the organic disorder is described as neurological in the preceding couple of 

ientences of the declaxation. 

Dr. Rosenberg’s curicu2um vitae indicates that he is a psychiatrist, but not a 

ieurologist. The only purpose of the medical examination is  supposedly to check on the 

3ossibility of an o x g d c  neurological disorder. Dr. Gorbaty is not a neurologist. He is 

ioard-certified in internal medicine, with a specialization in nephrology. (See Resp. EA. K.) 

Dbviously, the ‘cmong doctor in the wrong specialty was designated b,y the BOARD to 

>onduct the aon-psychiatric examination. Nothing in the BOARD’S order spells out how the 

h g  testing was to be accomplished. 
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IV 

THERE SHOULD BE A DISMISSAL FOR UNREASONABLE DELAY 
In Gates v. Department ofMotor Vehicles (1979) 94 Cal.App.3d 921,925, the 

2ourt of Appeal concluded that the trial court has the inherent power to dismiss administrative 

xoceedings brought to revoke a state-issued license where there has been an measonable 

M a y  between the discovery of the facts constituting the reason for the revocation and the 

:ommencement o f  revocation proceedings, and where the licensee has been prejudiced by the 

ielay. It held that the trial court’s determination in such a case should be reversed only upon 

1 showing of manifest abuse of discretion resulting in a miscarriage ofjustice, In Gates, there 

xas a delay o f  15 months between the Department of Motor Vehicles’ investigation o f  

ilaintifls business and its initiation of an administrative action against the plaintiff. That was 

bllowed by a three month delay in commencing the administrative hearing. The trial court 

letermined there was no reasonable explanation for the delays, and found that plaintiff was 

rejudiced by them. The reviewing court affirmed, 

The time sequences in this case exceed those in Gates by a substantial margin. 

h e r e  was a two-year delay fiom the filing ofthe 805 report, and another two-year delay in 

,ringing this case to trial. To defeat a finding of laches, the agency, here the Medical Board, 

nust (1 ) show that the delay involved in the case was excusable, 2nd (2) rebut the 

)resumption that such delay resulted in prejudice to the opposing party. Fountain Valley Reg, 

Yosp. & Med. Center v. Bonta (1999) 75 Cal.App.4th 3 16,323-324. There was prejudice to 

2. MLEIKOWSKY from the fact that the 805 report nowhere suggestled that he was an 
mpaired physician and that a section 821 petition was sought only after the Board’s 

nvestigation apparently found no deviation fiom the standard of care that wouid warrant an 
tc cus at i on, 
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V 

THE BOARD DID NOT CONSIDER EXCULPATORY EVIDENCE 

BEFORE PROCEEDING 

In this case, the BOARD proceeded with the Accusation without according Dr, 
YIXLLEKOWSKY an opportunity to present his side ofthe case at an intmiew, which is 

tomally the opportunity according to every physician before proceeding to an accusation. 

3ven though Susan Cady had forwarded materials from Dr. MILLEXKOWSKY to Investigator 

ieeley, those materials were not placed in the investigative file nor were they even shown to 

lr. Noble before he sought an order compelling a psychiatric and medical examination from 

he BOARD. The failure to consider this evidence, and the written opposition to the 805 

eport, should also be a basis for granting this petition. In Johrrson v. Superior Cowt ( 1975) 

5 CaI.3d 248,254-255, it was held that that when a district attorney seeking an indictment 

3 awake of evidence reasonably tending to negate guilt, he is obligated to inform the grand 

ury o f  its nature and existence, so that the grand jury may exercise its power under the statute 

3 order the evidence produced. By a parity of reasoning, the MEDICAL BOARD 

nvestigator in t h i s  case should have made the exculpatory evidence part ofthe investigative 

ile available to Rr, Noble before these proceedings were commenced, Failure to have done 

o should be a basis for granting the writ in this case. 

VI 

THE DISCIPLINE IMPOSED IS IMPROPER PUNISHMENT 

In this case, Dr. MILEIKOWSKY’s license is being suspended and potentially 

ven revoked because he sought to obtain impartial examiners under the BOARD’S order. 

The appropriate test for abuse of discretion is whether the trial court exceeded the bounds 

If reason.” In re Stephanie M. (1994) 7 CaL4th 295, 3 1.8-3 19. 

It is a well established principle of administrative law that “The purpose of an 

dministrative proceeding concerning the revocation or suspension of a license i s  not to 

wish the individual; the purpose i s  to protect the public from dislhonest, immoral, 

isreputable or incompetent practitioners.” Etthger v. BMQA (1982) 135 Cal.App.3d 853, 
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856. The Califbrnia Supreme Court has expressed t h i s  same point in these words: “The 

pwpose of an action seeking revocation of a doctor’s certificate is not to purlish the doctor but 
rather to protect the public.” Yakov v. Board of Medicul Examiners (1.968’) 68 Cal.2d 67,73 

n. 6. 

Protection of the public does not justify the order made in ~s case, The order 

‘exceeds all bounds of reason. The 805 report nowhere contained an alllegation that Dr. 

1MLEIKOWSKY was impaired, Investigator Seeley so admitted at the administrative 

hearing (AT 50-5 1). Suspension was not justified when Dr. MILEIKOTNSKY presented 

more than colorable evidence of  a conflict of interest on the part o f  Dr. Noble and the two 

examiners selected by Dr. Noble. Until the BOARD considered and resolved Dr. 

MILEKOWSKY’s objections to Dr. Noble as the consultant and the exminers selected by 

him, the BOARD had no public purpose justification for either a suspension or a revocation 

of Dr. MILEIKOWSKY’s license to practice medicine. 

I 

I 

In Long Beach Cify Employees Assn. v. Civ of Long Beach (11 986) 4 1 Cal.3d 

937, 943-944, the California Supreme Court observed that an individual’s right to privacy 

encompasses mental privacy, including thoughts, emotions, expressions, and personality, 

noting “[i]f there is a quintessential zone of human privacy it is the mind.” The Supreme 

Court said the test to determine whether a polygraph examination violated tl3.e constitutional 

right to privacy would involve ( 1) whether a compelling government interest in administering 

the examination had been shown and (2) whether this interest could be accomplished by less 

intrusive means. I’d. at p. 948, fn. 12.) 

In this case, the MEDICAL BOARD did not consider ‘‘less intrusive means” 

such as first interviewing Dr. MILEIKOWSKY. Nor did it even consider his objections to 

the examiners chosen and their method of selection. It just went straight to imposition of a 

sanction that put him out of practice before it was even determined that he had any 

impairment. A physician should not be subject to suspension or revocation when he resists 

m invasion of his mental privacy On at least colorable grounds when there exist “less intrusive 

means’’ of resolving his objections before slamming him with the equivalent of a contempt 
26 
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ianction. A licensing agency's power to discipline is predicated upon the discipline imposed 

laving a direct or rational relationship to the charges as they reflect upon a licensee's fitness 
o practice a particular vocation. Morrison v. State Board ofEducation (1969) 1 Cal.3d 2 14, 

!29; Hallinan v. Committee of Bar Examinen (1 966) 65 Cai.2d 447,47 1, ' n e  imposition of 
uspension and revocation o f  Dr, MTLEIKOWSKY's license, even though initially stayed, 
s unreasonable and excessively punitive. A trial court may overturn an. administratively 

mposed penalty when the penalty i s  found to be grossly excessive or a rnanifest abuse of 

liscretion, Richardson v. Board of Supervisors (1988) 203 Cal.App.3d 486,494, and cases 

ited. The penalty here i s  grossly excessive and a manifest abuse o f  discretion where there 

:xist unreasonable issues of conflict of interest to which the BOARD has blinded itself in its 

ittempt to force its will upon petitioner MILEIKOWSKY. 

VI1 

THE $12,315 OF COSTS IS PUNITIVE AND IMPROPIER 

Imposition of $12,3 15 of costs of investigation is improper i n  h i s  case. First 

rf all, the investigation conducted by the MEDICAL BOARD had nothing t o  do with finding 

bvidence o f  impairment. The 805 report did not report Dr. MILEIKOWSRY as an impaired 

lhysician. Dr. Noble did not even consider the investigative report in seeking a petition for 

n order of examination pursuant to Business and Professions Code section 820, 

Furthemore, Dr. MILEIKOWSKY objected to imposition o f  any costs because 

he BOARD and Deputy Attorney General Fan did not comply with the Prehearing 

2onference Order which required disclosure of those costs in advance o f  the hearing. The 

'rehearing Conference Order should have been enforced by precluding a c:osts award at the 

dministrative hearing. Administrative Law Judge Magnuson allowed the presentation of this 

:videnc,e in violation ofthe Prehearing Conference Order. (AT 132-1 36.:) 
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CONCLUSION 

For the foregoing reasons, petitioner MXEKOWSKY urges that his petitio1 
fix a peremptory writ of administrative mandate be granted, and that respondent’s Decisiol 

md Ordm be vacated, 

Dated: August 24,2004. 

R-espectfidly submitted, 

IUNGENCB & SPACJCMAN 
A Professional Law Corporation 

u:cgc 
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I am over the age of 18 years, employed in the County of Los Angeles, and not a party to the 

within action; my business address is 28441. Highridge Road, Rolling Hills Estates, 

California 90274-487 1. I am employed by a member of the bar of this court. 

On August 24,2004 I served the within 

PETITIONER'S OPENING BRIEF RIE: MILEIKOWSKY V. MEDICAL BOARD 

in said action by faxing a copy to the fax number below and by placing a true copy o f  this 
document in a Federal Express package, addressed as follows, and entrusted the same with 

Federal Express at Rolling Hills Estates, California for next day delivery': 

Amy Fan David Parker, Esq. 
De uty Attorney General 
CJfornia Department of Justice 
300 S. Spring St., Suite 1702 
Fax: (2f3) 857-9395 

Parker, Mills & Patel, LLP 
865 So. Figueroa St,, Suite 3200 
Los An eles, CA 90017 5 Los An eles CA 90013 Fa:(21 ) 622-1444 

1 declare under penalty of perjury that the foregoing is true and correct. 

Executed this 24th. day of August, 2004, at Rolling Hills Estates, California. 
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