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Legal Strategy & Tactics for Hospital-Physician Relationships
s an intensive day-and-a-haif program focusing on Jegal problems
related to medical staff dispules. '

S K LTI RN
DA magl L oeatics
__November 14.18 | 2002

L ‘,'0 : Qlj bt

Using a combination of case studies and interactive sessions,
sentor partners trom the heaith Jaw firm of Honty, Springer & :
Mattorn, P.C. will address both strategy and taciics for dealing with
problem physicians through the medical staff corrective action
process a3 well as related issues.

Seminar Topics The Renaissance Vinoy

» How to spot problems and (hopefully) nip them in the bud ; St Petersburg, Florida
* Types of problem physiclans : January 6.7, 2003
o Clinical competence: technique, judgment, practice : !
pattem ' The Ritz-Carlton ;
© Profassional conduct: disruptive behavior, sexua) ; Napleg, Florida
harassment, unethical/ilegal activities : ! nrsnmesmmind

o impairment: substance abuse, memal problemns,
aging practitioners, addictive behaviors, effect of the

ADA - ' e fry
o Daaling with economic competition from medical v L oo oo e
. stafl members ; Barbara Blackmond
' . e

O Peer review/QA process; how it works, internal vs,
extemal peer review, relationship to credentialing and
formal corrective action

* Investigations :
© When/how does a formal investigation commence?
© Who should eonduct #t? Full MEC? Cradentlals

Committee? Investigating Committee?

o Witness interviews and summaries

* Credentials/MEC recommeandations »

© Mesting with affected practitioner: when? should
attorneys be present?

o Form of recommendation

© Referrals for reconsideration

o Notlce of adverse action

¢ Hearings !

o Selecting the heanng pane)

© Hearing officers

© Rale of cpunsel; In-house, ouiside atlomsys

o Nolices

© Prehearing conferences

© Hearing proceduses: supplemental procedures,
managing disruption

© Hearing record: exhibits. transcript, post-hearing !
statements

o Hearing panel recommendation

* Board action: format, notice . 3

1

[P
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D= Data Bank reports: when the
are not
* Negotlated settiements: key terms, to report or not repont?
* Litigalion challenging professional review actlons
© Preparing for injunction actions
o Forum for dispute: state/federal counts, admipistrative
agencies

y are required and when they

e |

’
13
)

Komiingy SeRodtinhs

© Altemative dispute resolution: arbitration, mediation
© Commpon legal theories: antitrust, interference with
business, defemation, civil rights/antidiscrimination
laws, breach of contract
Immunities; HCQIA, state peer review protaction Jaws,
volunteer protection act, state action Immunity, importance
of building a recorg
Preserving the peer review privilege
» Sharing peer review information: the pros and cons of
being forthright, releases, memorandums of undersianding
Building a good foundation for future action
Make your medical staff documents work for you:

i
i Day One
:7:00 am - 8:00 am
:  Reglstration & Continental Breakfsst
:8:00 am - 12:00 Noon
i Seminar Session
:12:00 Noon - 1:30 pm
. Lunch

:1:30 pm - 4:00 pm

{ Seminar Session

' Day Two

:7:00 am - 8:00 am

T —— s — e = e’

bylaws, credentials policies, rules and regulations, alliled
heakh practitioners policy, medical staff devejopment plan
Related policies: physician code of conduct, physiclan
health issues
Hospltal bylaws provisions relating 1o the medical staff
Medical Staff leadership: description of dulies, *fiduoiary”
pledgs, indemnification

o Compensation pros and cons

© Relationship 10 hospital legal counsel
EMTALA .

0 On-call Issues

i Conlinental Breakfast
; 8:00 am - 12:00 Noon-
! Seminar Sesslon

3 *There will be one 15 minute
; break each moming end one in the eftemoon,

A T ST T VPO

Who Bhouhi Aitencd
o Govemment Investigations AN bt BT
o Patlent safety issues i
© Unanticipated outcomes disclosure ; Lega! Strategy & Tactics
o Sentinel events investigations/reposts : for Medical Staff Disputes

Is sepecially dssipned for
health care lawyers,
including in-house counsel
and outsids attorneys, as
well as senior hesith care
exacutives Interested in the
legal ramifications of their
Systems’ operations.

o Patient safety legisiation and reporiing
o Waiver of peer revilew privilege?

PR S S T R

Registration Information
Register online or call HortySpringer Seminars
at 1-800-245-1205.

NP

Registration Fee:
$1,485 for the first person

Individuals. If you have a disability,
advanee notification of any special needs
will help us to better serve you, Please
notify us of your needs st least two weeks
In advance of the program.

Registration for Legal Strategy & Tactics for Medical, Staff
Disputes Includes extensive materials, including:

» Physician Health Policy

® Medical Staff Code of Conduct

* Sample Bylaws, Lelters and Forms Relating to
Investigations

» Sample Bylaws, Letters and Policies Relating to Medical
Staff Hearings

¢ Sample On-Call Policy
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Legal Strategy & Tactics
for |

Hospital-P hysician
Disputes

Barbara Blackmond, Esq.
Dan Mulholland, Esq.
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SEMINAR SCHEDULE

Special Chinic

MONDAY, JaANUARY 6

8:00 AM T0 NoON
* Howtospot problems and (hopefully) nip them in the bud

>

*_Types of problem physicians

Clinjcal competence; technique,
]‘IR“CYD

Professional conduct: disruptive behavior, sexus)
harassment, uncthical/illegal activitics

Impairment: substance abuse, physical and mental
health issucs, aging pracutioners, effect of the ADA
Economic competitors

judgment, practice

* Informal Corrective Action
. lnvestigan'Ons

.

When/how does o formal investigation commence?
Who should conducr jt?
Witness interviews and fummaries

* Corrective action recommendations

.

Noon to 1:30 Pm LUNCH

Meeving  with  affected practitioner: when? should
auorneys be present?

Form of recommmendation

Referrals for reconsideraton

Notice of adverse acton

(on your own)

1:30 pm 1o 4:00 pm
. Hcarings

>

-

.

Sclccl’)’ng the hcnring panel

Hearing officers

Role of counsel; in-house, outside attorneys

Notices

Prehr.nring confercnces

Hearing procedures: supplemcntal procedures, mannging

disruprion e
earing pancl recommendation

* Board action: format, nonce

* Data Bank

reports: when they are required and when they

arc not

)
Hosiitgi tounsel

Tuespay, JaNuaryY 7

8:00 AM TO NooN
* Immunities: HCQIA, state peerreview protec.
oon Jaws, volunteer protection act, state acton
immuniry
. Preserving the peer review privilege
- Litigation challenging professional review
actions
* Negotiated settlements: key terms, to report
or not report?
* Medical staff Icadership: description of
dutics, “ﬁduciary” pledge, indemnification
*  Compensanon pros and cons
" Relationship ro hospital legal counsel
* Building a good foundation for future

action
©  Make your medical staff documents
work for you: bylaws, cedensals

policies, rules and vegulations, allied
health practitioners policy, medical staft
development plan

*  Related policies: physician code of
conduct, physician headth issues

*  Hospital bylaws provisions relating 1o
the medical staff’




SEMINAR SCHEDULE

MONDAY, JANUARY 6
8:00 AM 10 NOON

" How to spot problems and (hopefully) nip them in the bud

»=Types of problem physicians
*  Clinical competence: technique, judgment, practice
pattern
Professional conduct: disruptive behavior, sexual
harassment, unethical/ illegal activities
Impairment: substance abuse, physical and mental
health issues, aging practitioners, effect of the ADA
P3p= Bconomic competitors
* Informal Corrective Action

* Investigations

When/how does a formal investigation commence?
*  Who should conduct jt?

Witness interviews and summaries
* Corrective action recommendations
*  Meeting with affected practitioner: when?
attorneys be present?
Form of recommendation
Referrals for reconsideration
*  Notice of adverse action
Noon to 1:30 pm LUNCH (on your own)
1:30 pm to 4:00 pm
. Hean’ngs
Jne- Select_ing the hcnring panel
*  Hearing officers
Role of counsel: inthouse, outside attorneys
*  Notices

should

. Prehcaring conferences

Hearing procedures: supplemental procedures, managing
_ disrup tion,

*  Hearing panel recommendation
* Board action: format, notice

»=> Data Bank reports: when thev are reouired and when they

Ho

TUESDAY, JaN
8:00 AM TON

Immunities:
tion laws, volu
immum’ty
Preserving tl
Litigation ch:
actions
Negotiated s
Or not report?
Medical stal
duties, “fiducia)
*  Compens
* Relations
Building a g
action
*  Make yc
work £
policies,
health pr:
developm
* Related
conduct, I
* Hospital
the medic
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What is Disruptive Bahavlnr

* Physlogl Abuge  * Yulgarity

* Vgrlmif Abusa 6;’11111[051} DlmupﬂuD

* Threals + 8oxual Harszasment
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FDREPARED BY THE ATTORNEYS OF
HoRTY, SPRINGER & MAaTTERN

The Complete Course for
Medical Staff Leaders

Seminar Material

Paul Verardi, Esq.

Barbara Blackmond, Esq,
Francis R. Reid, M.D.

October 31 - November 2, 2002

San Francisco, California

HoRTYySrPRINGER

SEMINARS AND PUBLICATIONS

Y Jointly sponsored by: The University of Pittsburgh School of Medicine,
Center for Continuing Education in the Health Sciences




SCHEDULE

THurspay, Oc10BER 31
6:30 AM. 10 7:30 Am.
Recistration & CoNTINENTAL BReakFast
7:30 a'm. 70 12:00 Noon - Skssion
CHatLENGes oF LeaDERSHIP IN AN Era oF CHANGE
LecaL PRINGIPLES AND PROTECTIONS FOR
Meoicaw Starr Leapers
PERSPECTIVE OF A VOLUNTEER LEADER
Caneria For PRiviLeces anp RESoLVING “Ture” Baries
+ Developing Criterla for Naw Procedures
» Developing Criteria for Procedures that Cross
Specialty Lines
Tips Fon Errecive CREDENTIALING
» Threshold Crileria
» Recognlzing Red Flags
- Gatling the Most from References
- Dealing with Difficult Applications
» Don't Process Incomplete Applications!
Temporany PrRIviLEGES?
STREAMLINING THE CREDENTIALING PROCESS
» Same High Standards, More Etficlent Process
Provisional APPOINTMENT AND PRIVILEGES
REAPPOINTMENT .
+ An Educatlonal Opportunity!
+ "Performance-Based” Reappralsal
+ When There’s Nothing to Evaluate...
» Techniques for "Conditional Reappointment”

6:00 p.m. 10 7:00 P.M. - RECEPTION

Fripay, NovEmBER 1
6:30 a.m. 10 7:30 a.m. Conlinental Breakfast
7:30 am. 10 12:00 Noon - Session
ADDRESSING QuALITY anD ConbucT CONCERNS THROUGH
ProGressive Steps
* Includes Collegial Intervention Techniques
DocumentatioN anp Access 1o Fiies
Deaune with THE “PRroBLEM” Prysician - Toueh Issues

/ Disruplive Physiclans
» Sexual Harassmenl
-r‘" Impalred Physiclans
» Americans with Disabilities Act

Deaune wini Gonouer Qursipe THE Hospitat
ER Cavt Iss0ES aND SoLumons
Kevs 10 CONFIDENTIALITY

+ Contidentiality Policles and Agreements

* Maintaining Confidentiality in Cyberspace
Awep Heatrw Pracimonens

+ High Quality Standards

» Minimizing Antitrust Risk
Q & A Session

SATURDAY, NOVEMBER 2

6:30 AM. 10 7:30 am. ConiventaL Breaxrast
7:30 a.m. 10 12:00 Noon - Session
Erreciive Mepicar Stare Documents
* Medical Staff Bylaws
» Credentlaling Policy
» Organizallonal Manual
- Allled Health Policy
NamonaL Pracrimonen Data Bank:
Whar's REPORTABLEP WhAr's NotP
ANavomY OF AN INVESTIGATION
» Step-by-Step Process
» Efleciive Use of Qutside Consuillants
» New JCAHO Peer Review Requirements
Goop Hearing PRocebunes
+ Resloring Professionalism
- When You're a Withess...
PhvsiciaN LEADERSHIP 2002
Rewaros For MEDICAL STAFF LEADERS
+ Can We Make Leadership More Destrable®

Educational Intent: Upon completion of this program,
participants should be able to identify common credentlal-
Ing issues relating 1o Inltial appoiniment, reappointment,
clinical privileges and allied health professionals. Particl-
pants should be able to define the iegal responstbiiiies of
medical staff leaders and the legal protections available
o them,

Note: There will be two short breaks each day.
The altlre for the seminar sessions Is casual and comforiable.

Seminar Schedule — 1
O HorTYErriNGER SeminaRs

8




NOTES

DeaunG with THE “PRoBLEM” Physician

Kev Powrs 10 ReMemBER

- The hosphal Is at risk for all behavior: legal - ang

palient care environmant

» Try prograssive steps, starting with colleglal inlervention

first, if possible! “Discipiine” is a last resort. Goal —
Improve behavior, not punishi

- Couris uphold professional review acilons based on

gisruptive behavior

Who Is THE DisruPTIVE Prvsician®

- Always right

+ Others - espaclally those in authorlly - are fools,

OF worse

Charismatic

» Doesn’t understand organization or avthority

»

No rules apply

Atlacks immedlately it criticized or crossed

» Enjoys suing and threatening suft

* Finger-polnting comments In medlcal record

Disrupnive Benavior Can BE:

Physical abuse

» Verbal sbuse

Thraals

» Vulgarity

- Political disruption

Sexual harassment

16 — Toplc Suminaries
© HoRrtvSprRINGER SEMiNARS




Disruptive Benavior Can Be:
+- Physical abuse

Verbal abuse

[ 4

Threals

Vulgarity

L 4

Political disruption
ed

- Sexual harassment

16 — Toplc Summaries
© HorrvSPRINGER SEMINARS

10
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‘ractice Compliance Audiotape http/~www. hortyspringer.com/AC/Ppc.audiotape. htm
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rﬂ'hysician Prackice Gomp&am ﬂudiafape
Faculty:
Don Muthoiland & Henry Casale

Qutline:

o Approprate documentation p,t/{/
« Contracts with hospitals M
e Relationships with billing companies j /Wl/7

« Reagsignment rules ,

¢ ERcall

¢ Services furnished by employees

+ Medical necessity

Upcoding
< » Protection from whisﬂeb!@

« Implementing compliance plans

Fea: $195
ORDER NOW
With purchase, you will receive access to supplementary materials

Questions? Contact us via E-inall or call 1-800-245-1205
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Barbara Blackmond & Linda Haddad

* Do physicians have a right to medical staff appointment aven if they own
part of a surgicenter, cath lab, or Gl or oncology center that diverts
patients and staff from the hospital?

» Does a hospital have apy racourse if a physician competitor sends all
patients whose care is poorly reimbursed to the hospital while sending all
well-reimbursed cases to the for-profit surgery center in which he or she
invests?

* Can physicians whose inferests are nol aligned with the hospital be
excluded from the medical staff?

Boards must be good stewards of the hospital's and community’s resources. A

hospital cannot subsidize for-profit care (by taking a disproportionate share of
the "expensive” care) at the expense of ils community.

In this special audiolape HortySpringer senior partners Barbara Blackmond and
Linda Haddad review the legal and practical problems In reconciling conflicting

linancial interests between physiclans and hospitals and suggest an approach
to this difficult predicament.

We also discuss how to:

» Reasonably evaluate possible responses to physician compsetition

* Understand the Legal Authority of Hospital Boards?

* identify potential legal arguments, and plan carefully and properly, o
minimize legal fisk

» Bulid financial conflict of interest criteria into a Medical Staff Strategic
Plan

» Develop and implement a financial conflict of interest policy F

il catasat e

»

Audiotape: $195
ORDER NOW

Questions? Cantact us via E-maijl or call 1-800-245-1205

drﬂm h’_ﬂf/é‘f’ [ on

10/28/2002 9:35 AM
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sed Physician Contracts Audiotape

et’* N.aw ..mmun,\z f‘uﬁ‘:rwbna ‘DQJI SGr\x{:n‘ Ay G'vsblmv\ Pms',n Laey L'bm‘,«"“ sapsnoy bager Leys! Nedoer Corna Uz

st i';i'."i.‘f-'.f";:i:';'.-i.'-‘b‘i V—Hogﬁbgﬁasedngsidan Confracfs Audx‘ofa;:e

HRale wf&n’,‘ LIy & Facu(ty:
o Dan Multiofiand & Henry Casale

-‘d:" LI h’"’
"‘(zé‘f‘ Braradiniery

i-
HREE

i T aGhlaehensling

-‘\.‘(<; ~t :z.g ?_.._—.:...’sqt
wite ot : Outline:
e AL St ‘.’?”’" 5

"Mi !

5 \fl (\v’ft .‘Jr"'

s How does the national shortage of hospjital-bassd physicians -- real or
perceived — affect:
a. Your negotiations with the current group?

PV B vl
Shions 2

5 Tho decison o chango groups?
g SRS c. The temms of the Agreement? ‘ ‘

N d. Who employs the non-physician providers, especially CRNAs?
ey <’?f"ﬁ"‘""‘ | e. The process a hospital should follow to change providers or enter into
fal Hsl":\«*”." ""‘"*:‘*'7! tzw” an exclusive agreement for the first time?

¢ What type of financial demands are being made by hospital-based

groupse?
sie{ar ¢ How are hospitals reacting to those demands?
« Contract provisions to help deal with privileges that cross specialty lines

el SRy o ik
SRIHLSSINE I o . ] . . . .

gt T 100 This audiotape is part of a series regarding hospital-physician contracts. The
PHiEEATERER others in the series are:

o @iding Finsncial incentives to Pnysiciansj

and N e AT D
P —

http:/fwww.hortyspringer.comyAC/Hospital_Based_audio.hum
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eckpoints in Bylaws Audiotape http/fowww hortyspringer.com/AC/Bylaws. audiotape. htm
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ooy PNy e e e {8 o r  apem . b- 0 ‘
Crifical € e&gpom . mﬁjgfw? adial%pe W‘j

xm_»o.}r\;. it Dtuanints it Faculty: Charfotte Jefferies & Lauren Massugﬁlfs .

finey TNaaisuiee
, Outline: 3
Asifavt .2\:u5w Yyatdlingnrs

Cayuphonse Trovieracing e Last things first - how to prepare so that amendments get passed
andns » What makes the most sense - one doscument or two or three?

Lvpgiath C<‘f"f'ri",’!';'i..~7$'£.!

L

Medical staff categories

Rethinking (and strengthening) criteria for appointment

Restructuring and streamlining

Ty o § ,v-;'«\v--n Pruisiany Provisions to ald reappointment, address "tur™ battles and encourage
# el Fiansedtion: “collegial intervention”

(ACRESH »”"’ BN 5 1'&5

15
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ciesive Comrests « M&M exclusions, felony convictions, and other “automatic relinguishment”
Capvmaye Confraisas provisions
v HUNAR Arany Rl ¢ "Precautionary” (not "summary” SUSPGDSIOUS)

A -,,.‘1; [&.«:‘-Dgnj/ How to regain control of the hearing process
Wa 1T WY P S i el e P )

MeY e YR ) i

Fee: 3195

¥aNe \‘kﬁ\..v(\‘ =) l"‘»}*lr i2a3
SANITAN VY
il Competizers s e ORDER NOW
LA ST
F P R e With purchase, you will receive a user name and password to access:
s online supplementary materials.

Bod, Mg LN ENDIREE T T e

e Sl e Questions? Contact us via E~-mall or cafl 1-800-245-1205
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Nhst is Required? What Works? Audiotape http://www hortyspringer.com/AC/Hearings. Audiotape. htn

¥ HORTY SPRINGE .
QBM Mm ﬂ.wu&uc Pw‘s:)ami‘ Pfa 3«21 "* em-zu.,«ﬁd\' i

PN
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Ty AP E LD RN

RN B b SR, T N
LR THR N IOE

Facuity:

e Paul Verardi & Susan Lapenta

taljierd M)ty Pl gy Qutline:

Uiy Tkl ieenlindg

SR G iRl e Grounds for Hearing

3'43!‘5'-:)7"\‘;:: Caplionioes: e Notice of Recommandation

Prarupive feastilisony + Composition of the hearing pane!: who should be
,,,,, excluded? e

;\ ™ ‘LNn 35135 ¥t o e Should the phys{Cian'S aﬂorney be present?

R \.«‘ S .»r"
Aroylsd

Rk EEA I AN
Fucwis Wl Teasaaions ¢ Are other physicians' credentials files discoverable?

wolisdve Jonlhanis e GCan hearing rights be waived?
S ARSIV G TN
Fised BO¥AA Brmise Ko Fee: $195

'-( /ﬂ H 240 1‘;”;

Frovinfiet TR

ORDER NOW

~f-:.v'.!§.r'=',-“
cnantoidienas Phy wrtizn With purchase, you wiil receive access to supplementary materiais

f}u‘, acis

K '*"""’*" o ppellare o it Questions? Contact us vig E-mat) or call 1-800-245-1205
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Impaired Physicians

Inappropriate

Orders

—

Unavallabllity or
Inappropriate
Responses to
Phone Calls

ow | //

Behavior ‘'

Personality

Change

Repeated

"linesses’

Alcohol
. on

Breath

16
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iysicians: Complying with the New JCAHO Standard A... http://svvw_hortyspriager. com/AC/Tropaired audiotepe. hum

CHTYSSRINGER
G4 F ot A vaws o PAtE Raighy;

b Myt Bofmary PREMOloeg LrgaR Sufeiea AU

i mgarsecss ¥ Impaired Bhysicians: Complying with the New JCAHO Stancard
e

oy v . N Sd @
X b0 s AN ﬂ
RETEI0N

Faculty:
Barbara Blackmond & Paul Verardi

ol HEATS Sty dne g

LRI R T thliraating Outline:

comlivete o dwer et

Tpeparave TosaEinns v .

Nigromithds Veandiihaier * Whal does the new S:tandard I'GQUIFE?

RN ’ Elements of an effective Impaired Physician Policy

SrnnTTeE 3N BORTINE » [_eaves of absence

s fur P ke / Safeguards at reinstatement

Svpeit Panihe Trepasciions "+ What about the Americans with Disabililies Act?

fxilisive DelEacty / How lo address the aging practilioner

saguig Caniraets / Who should sefve on the Physician Health Committee?
4

Uinpd WA Prlunsy Sl

What's reporiable?

Feeo: $195

AR i

2'.:6}'4')‘{1 E&T:!';i-f.’? PREEClan ORDER NOW

With purchase, you will receive
access to supplementary materials

Questions? Contact Us via E-mail or call 1-800-245-1205
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http://www. hortyspringer. com/AC/Disnuptive andiotape.

—

ptive Practitioners Audiotape

e

motons L Seevinry dusiv Sonleenet Seid LRy Libraey ST B LOGE Ll Nilied SOk m,
tht’s New

Your Govemment@ | F Dcsrupbve Prackifioners Audwtape | )

az gt
Work #e Bacutty:

. “l S Chariotte Jeffaries & Susan Lapenta

ANe3 i) .J}a

TG TR AL SRS Comritoou e Outline:

et Ay

St ast it's only behavior - what's the big deal?
?’f‘-‘TPC-'f-%? v”~""=)¥3{'v’»"=‘-~"” / Wha ig the disruptive practitioner?
O“h’- ”‘“”’ ® e Doas "collegial imtervention” work?

’1: Haes n e H, 7 Tools for assessing behavior

Vit y foet Pt Pl / impaired practitioners

ot RopoB T AR aER e Build a framework to address future problems

7ot Loty

EXpa b NGNS Audiotape: $195
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Tecstsliens#

ORDER NOW

Questions? Comtact us via E-mail or call 1-800-245-1205
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