
t 

1 

2 

3 

4 

5 

6 

7 

e 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

Q 

21 

22 

23 

26 

25 

26 

4 

. . -’ 

XRISTENSEN & AUER 

225 South Lake Averrue, 9th Floor 
Paaadena, Cdffamia 9 1 IO 1 

KILOSTER, RWDDELL, WOWBURG, 
COCHRAN, STANTON & SMITH, LLP 
W3”k  STANTON W72790 
1102 North Chinowth Street 
Vida, California 93291 
Telephone: (559) 733-5770 

IAY I>, CHRISTENSEN - State BU NO, 65446 

Attorneys for Plaint@ Kaweah Dalta Health Cam District 

APR 2 7 1999 
Stephen K o f w ,  Cbrk 
By: -- 

I 

SUPERIOR COURT OF THE STATE OF CALIFORNLA 
FOR THE COUNTY OF TULARE 

KAWRAH DELTA HEALTH CARE 
DISTRICT 

Pldntiff, 

V. 

JOSEPH MOZA, M.D,, and DOES 1 
through V, Inclusive, 

Dofendant. 

COMPLAlNT FOR 

1, Breach of Contract 
2. Libel 
3 ,  Misappropriatioln of Trada Secrets 
4, Unfkw competition 

I ... - ... 

PlaintifP, Kawaah Dalta Health Cam Dldrict (“Kawoah”) allcgea 85 follows: 

1, Kawaah is, and at all t h t s  herein mentioned ww, a California Health Care 

District, doing business in Visalia, California, 

2. Defendant, Joseph Moa,  M.D,, is, and at d times herein mentioned w q  rn 
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1 11 individual w h ~  reddes and practices mediche in Visda, California, 
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3 ,  Kaweah i B  iporant of the true names and cspacitias of defendants sued h d n  89 

>OE$ I through V, inclusive, and therefore sues these defendants by such fictitious names, 

Laweah will amend this complaint to dlega their true names and capadtiem when ascsrtained, 

:aweah is infamed and believes and thereon alleges that each of the fictitiously namd 

I&dants la responsible in borne manner for the occurrences herein alleged m d  that Kaweah’8 

lamagas as herein ellegad were proximately caused by their conduct, 

k 
(Breach o f  Contract) 

4, Kaweah incorporates by reference herein thb allegations of Paragraphs 1 through 

3 above as though set forth in f i l l  herein, 

5, On or about July 1 I 1997, Kaweah and Moa entered into a vnitton contract (the 

“Contract”) wheraby Kaweah agreed to process and consider Moza’s appkatlon far appointment 

to the Mcdiaal Staff at Kaweah’s hospital facility and Moza agreed, among other t u  to abide 

by tho provisions of Kaweah’s Medical Staff organization bylaws, includhg the proddon that 

requires staff members to keep peer review idormation md medical iltaf€, department, or 

committee minutea, files and records confidential, Moaa made this agrement without regard ta 

whether or not he was appointed to the Medical Staff, A copy of that Contiact is attachad hwcto 

( ~ d  Exhibit “A”. 

6. &we& has performed d1 term8 and conditions required of i t  by the Contract, 

including verifging Moza’s educational background, Liccnswu, and prior hoapitnl affiliations and 

checking hi$ rdcrences. During the time this credentialing process waa in progress, Moza w u  
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ffordad temporary Medical Staff pnvilegea at Kaweah's hoapitd facility, 

7, On or about September 28, 1998, Mora w u  notified by the Mkdhl Exwtive 

2ommittee that in accordance with Section 8,311 Qf the Medical Staff Bylaws, the M e d i d  Staff 

ind voted to recommend denial of his application for medicd staff membership and clinical 

privilegerr. A copy of Section 8 . 3 4  o f  the Medical StdFBylawa is attached hereto iu Exhibit "B", 

On or about October 1, 1998, Moza requested a formal heartfilg in accordance with 8, 

tha Medical StaSBylaws and Section 809 of tho Business and Profmaion8 Code, to contest the 

racommsndations to deny his application, Dudng the course of the hearing procaw Mom WBS 

antitled to obtain and did obtain certain confidential credentials committee, rriadid mscutiva 

committob, and department o f  surgery meeting minutes and peer review reports. 

9, On or about September 25, 1998 and agdn on November 6, 1,998, Moa breach& 

the Cantrut by disclosing the confidential Medical StdF  peer review infomeltion to the Joht 

Commission for the Accreditation of Hcalthcw Organizations ("JCAHO") in an improper 

attempt to circumvent the hearing and appeal process provided for in the Meldicd Staffbytaws 

and required by Section 809, 

10. As a d h c t  and proximate result of Moza's breach of ths Corrtract, Kaweah'r 

reputation haa been injured, its ability tkcondust peer reviews has been inhibited, and it has 

iuffcred damagb to ita buslncss prospects all in an amount subject to proof at  trial, 

11. M o d $  wrongful conduct in breaching his Contmt, and in particular, Kaweah's 

Medical Stabylawa, Article XU, Paragraph 13.2 (Confidentiality of Infonnatian), unlesa and 

until enjoined and restrained by order o f  this court, will cause great and incparabla injury to 

Kaweah'a business in that the peer review and medical s t d n g  process will be cornpromfsed if 
-3- 
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wticipanta are not confident that all aspects of the proceedings will be kept {wddential. 

Without an effective peer review and medical s t a g  procar, Kawaah will not be able to 

properly oontrol the quality of rnedidal services being provided to the public emd assuro high 

quality patient care, 

12. Kawaah haa no adequate remedy at law for the injuries which we threatened In that 

should Moa receive an adversa recommendation at the hearing httd by the hdadical Exwutivu 

Cornmittas at Kawcah Delta Hcalthcare District, Moza will continue to breach the Contract by 

dbcloaing coddentid Medical S t a p c a r  review iriformation to unauthorized sntitiea and ICawaah 

would be required to maintain a multiplicity of judicial proceedings to protect ita interests. 

L 
(Trade Libel) 

If, Kawoah Incorporates by reference her& the alleSationa of Pa~agrapb 1 through 3 

and S through 12 above 4 though set forth in f i l l  herein. 

14, At all time8 herein mentioned, Kaweah has enjoyed a good reputation for 

providing quality medical sc;-Vi~cs and for conductiq itselfin a fair and profbsional mannc in its 

buslines8 afTaira, including issues rdating to hohpitd Medical Stafirprivkgts and peer redew 

hearings, 

15, On or about September 25, 1998, Moza sent a letter to the JC:AHO in which hs 

stated, among other things: 

I havo a very S ~ Q U B  problem with Kaweah D a h  District Hospital , , . 

It s m s  clear that the Medical Staff is abusing its authority bwausc , . . 
- 4 -  
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I have established my presence a an effective competition to jiom of tb 

most inflrrential surgeons on the staff, . I I am suspicious of thbe wholo 

process , , , My CMB cries out for a serious outside invcstigaticsn, 

On or about October 6, 1998, Mora sent a letter to the Institute o f  Medid  16. 

2 P Y '  Quality in which he rtated, among other things: 

I am concerned about hiding or making new proctor repom , . ,proctoring in thb 

department is being used politicalty to exclude and screen out cornpetiton , . . 
The abovedoscribed statements are false and are libelous on the& facs in that they 

a c c w  Kaweah of conducting biased and unf'air peer review and medical staffing h e d q s ,  and of 

withholding and rnanuhcturing evidence, 

17, 

18. Mota's letters were sccn and read by stafhumbers of the JCAHO and by at least 

one BtnBmambet of the Institute of Medical Quality. 

19. As a proximatt result of the above described Ietters, Kaweah hu sufpbidd a loa to 

its reputation and has incurred expenses in defending itself all to i t$ damage in M amount mbjaa 

to proof at trial. 

20. The above-described letters were written and sent by Moa with malice and 

opprmsion in that he knew the statemcnta-eantdned therein ware Msa and Brwt the letters in an 

attempt to intimidate Kaweah and influtnco the outcoma of his Medical StafYhearing. Thus, 

Kaweah seeks an award of punitive damage, 

$ 

(Misappropriation of Trade Secrets) 

21. Kawcah incorporates by reference herein the allegations of Panographs 1 through 
- 5- 
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22, At all times herein mentioned, Kaweah waa in possession of trade secret 

$ormation consisting o f  its committee meeting agendas, minutes, and notes ztnd peer review 

aports. 

23. Kawoah's trade secret idonnation had and hzu aGtuaJ and potantid economic 

d u o  in that it allowa Kawaah to attract the best medical personnel possible and thereby allows 

Caw& to provide the Mghest qudility medical service8 to mamben of the public, obtain W t h  
, 

M u r m  plan contracts, and to attract patient tefmals. Kaweah has mads reasonable afPbrts to 

naurg that its trade secret information remains a secret by requiring all Medical Stdfrnmbm to 

lgrao to keep the trade secret information confidential and not to discloso it corcept h cett& 

limited md necessary circumstances, 

24, On or about September 25, 1998, Mom breached his contractual duty to keep 

Kaweah's trade secret i&rmation coddentid by disclosing cartah crsdanthds codttcre, 

medical executive committau, and department of surgery meeting minutes and peer r&dw reports 

to the JCAHO, 

25, As a proximate result of Moa's diaclosum of Kawaah's tradci aecret Wormation, 

Kaweah has sufhred damage8 in an . m u f i t  subject to proof at tdd. 1 x  

26. Kaweah is informed and believes and thereon alIages that the afbrernontiond acta 

of Mom were Wif f i i  and malicious in that Moza rnisapproprhtad KaWEah'Q trade sacrot 

information with the deliberate intent to injure K8WeBh'B reputation, to inhibiit its ability to 

conduct pear reviews, and to damage its business prospects, Kaweah is thwrdioru untitld to 

punitive damages. Kaweah is also entitled to its reasonable attorneys fees in, bringing this wtion, 
- 6- 
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27, Moa's wrongfir1 conduct in misappropriating Kawaah's trade sccmtb, unlaa and 

rntil snjointd and reatrained by order of this court, will cause great and i ~ ~ ~ p d , l e  &jury to 

Caweah's business in that the peer rcvicw and medical staffing process will be comprornisod iP 

wticipants are not coddent that all mpccta of the proceedings will be kept confidential, 

Without an effective peer review and medica! staffing process, Kawaah will not bo able to 

properly control the quality of rnadici lservices being provided to the public and assure htgh 

quality patient c a m  

28, Kawaah h u  no adequate remody at law for the injuries which iu'a threatened in that 

should Moza raceivo an adverse recommendation at the hearing held by the Medid Bxecutiva 

Committee at Kaweah Delta Wealthcart District, Moa will continue to misappropriate the trado 

secrets in an effort to axplain his denial of privileges to othor health care fhcilitiaar and Kaweah 

would be raquiTed to maintain a multiplicity ofjudicial procoedings to protect it$ interarts, 

& 
(Unfair Trade Practices) 

29. ' K a w a h  incorporates by reference herein the ah gat ion^ of Paragraphs 1 through 

3 , 5  through 12, 14 thtough 29, ~ n b  22 through 28 above a~ though set firth in fill herein. 
3 9 .  4wV.v 

30. Commancing on or about September 1999, Moa committed iact8 of unfait 

competition, M defined by ' 
Code Q 17200, Le., act8 that am &hot 

fraudulat, udawfirl or unfair, in the State of California, by engaging in the following practices, , 

i n t ~ r  alia: violating his contractual duty to maintain Kawtah's committee meieting agendas, 

minutes, and notas and peer review reports confidential; misappropriating Knwcah's trade secret 
- 7 -  
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dormation; publishing false and defamatory atatmenu regafdhg K E W ~ V S  intcdty and 

lusiness practices, spccifiodly its medical staff hearing process; and attempting to disrupt 

Caweah’r medical atafY hearing practice by wrongfulSy involving outside agencies in same. 

3 1, The foregoing acta, practices and conduct V i o l a t e m  & Pr 

5 17200, Le,, constitute acts of unfair competition, in that they compromise the peet t d m v  and 

kfedical Staffcradtnt~d.hg process, Without an cffcctive peer r d o w  q d  Medical Staff 

sredentialing process, Kaweah will fiat be able to properly control the quality of rnadical sedcas 

b a i q  providod to t b  public and asure high qudty patient cwe, 

Code 

32, The hami to Kaweah, and to the members of the general publia,, outweigh8 the 

utility, if any, of  Moza’s acts and conduct. 

33, M o d s  unfair methods of unfiiir cornpetition unless and until enjoined and 

restrained by order o f  thb court, Will caum great and irreparable injury to Kaumah’s budnebs in 

that the pear review and medical s t f i g  process will be csrnptomimrsd if participantr am not 

confident that all aspacts of the proceadings will be kept confidentid, Withodt an cffcctivo peer 

rovicw and medical staffing process, Kawaah will not be able to property control the qusllty of 

medical scMce8 being prodded to the public and =sure high quarity patient cue. 

3.4, Kawcah h a  no 8dequate remedy at law for tha injuries currently being su&&&,, 

that Moza d l  continua to engage in unfair competition unless restrained and enjoined by this 

court, 

WHEREFORE, Kaweah prays for judgment aa follows: 

1. On tho fust Cause of Action for Breach of Contract; 

A For general damages in an amount subject to proof at (trial; and 
-8-  
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C. 

For special damages in an mount mbjcct to proof at tnsk 

For 8 p t e h h u y  injunction, and a permanent idunction, d enjoining 

Moa and hIs agents, servants, and employees, and ecll persons acting under, in concart with, or 

for him, &om: engaging in acts or conduct constituting a breach o f  'Mom's Cointract with Kawcah 
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,y disseminating, or causing to be made or disseminated in any manner whatever, any contidentid 

aedical Staff peer reviaw information. 

2, On the Second Cause of Action for Trade Libel: 

A 

B, 

C, For exemplary damages. 

On the Third Cause of Mion for Msappropriation of Trade Sacrotr: 

A 

B. 

C ,  For exemplary damages; 

D, Reasonable attorneys fees; and 

E, 

For gened damages h an amount arubJ4ct to proof at trial; 

For special damages in m amount subject to proof at trial; 

3, 

For general damages in an amount subjeGt to proof at trial; 

For special damages in an amount subject to proof at trial; 

For a prelkninary injunction, ahd a permanent injunction, all anjofning 

Mom and his agents, ttmants, and employees, and d persons acting under, i i ~  concert w a r  
for him, &om: engaging in acts or conduct constituting misappropriation of trade scmfets and &om 

disseminating, or causing to be made or disseminated in any manner whatever, any confidential 

M e d i d  Staff peer review information. 

4, On the Fourth Cause of Action for Unfair Competition: 

A For a preliminary injunction, md a permanent injuncticin, all  enjoining 
-9- 
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:ora and hi8 agent$, m v n t s ,  and employets, and all persons acting under, in concert with, or 

Ir him, &om: engaging in acts or, conduct constituting unferir competitim and fiom disseminating, 

r causing to be made or disseminated in any manner whatever, any coddentid Medical StaiT 

eer r d u w  information, 

5. As to all Causes of Action: 

A 

B. 

For costs o f  suit incunad; and 

For all other relief as the Court may deem nece~aary and proper, 

KLOSTEq RUDDBLL, HORNBURG 
COCHRAN, STANTON & SMITH, LLE' 

Dated: Apd 27, 1999 

I . .  
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1 ," Mark Goldowit& # 9641 8 
16 1 1 T e l e r p h  Ave., Suite 1200 ,,,,". , , I, I .k \!, 

Oakland, alifomia.946 12 ' 
Phone: 
Fax: 

Elizabeth E. Bader, #130306 
6 15 Battery, 6* Floor 
San 
Phone: 
Fax: 

S ecial Counsel for Defenckt 
JgSEPH MOZA, MID. 
Richard F. Antohe, ## 105055 
400 Capitol Mall, 1 l* Floor 
Sacramento, CA 958 14 
Phone: 
F a :  

510 835-0850 x305 u 510 465-1985 

916) 441-4305 , 

916) 4414944 

Attorney for Defendant 
JOSEPH MOZA, M.D. 

SUPERIOR COURT OF THE STATE OF C a I F O F m  

KAWEAH DELTA HEALTH 
CARE DISWCT,  

Plaintiff, 

VS. 

JOSEPH MOZA, M.D., 
and DOES 1 through V, Inclusive, 

De fend ant . 

Case No. 99- 186487 

DEFENDANT JOSE.PH MOZA, 
M.D.'S MEM0RANI)UM OF 
POINTS AND A W O m S  IN 
SUPPORT OF HIS SPECIAL 
MOTION TO STRLl;t;E THE 
COMpLAINT AS A iSLAPP 

Date: A u v t  6 ,  1999 
Time: 8;3 a.m. 
Dept.: 7 
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RYTRODUCTION 

This case is 8 clear example of a SL'APP (Strategic Lawsuit Against Public Participation). 
On iu face, this lawsuit alleges that it is filed in retaliation for a defendant's attempts to obtain 
action &om hospital oversight authorities and which seeks a prior restraint to stop the defendant 

from communicating with those authorities. It should be dismised under the anti-SLAPP 

statute, because it is based on conduct which is absoiutely privileged, 

t 

I. HISTORY AND CONTEXT OF T W  DISPUTE BETWEEN THE PARTES 

This SLAPP suit is brought by Kaweah Delta Hospital (%aweah"), a public hospital, 
against Dr. Joseph Moza ("Dr. Moza"), in retaliation for Dr. Moza'a complaints during the 
ConsoIidated Accreditation and Licensure Survey ("CALS survey"). The ChLS survey is 

conducted by the state Department of Health Services ("DHS") which, pmumt to H d t h  & 

Safety Code 8 1282, contracts with the Joint Commission on Accreditation off Healthom 
Organizations ("JCAHO") and the Institute for Medical Quality ("IMQ") to participate in the 
survey, (Nelson Ded., 7 3.) AS the DHS contract for the CALS survey stateti, "&om the 

standpoint of the State [the purpose of the CALS survey propun] is to provide informadon to 

anable the State to dctennint whether the hospitals inspected me complying with the Health 

Facilities Act and regulations thereunder." (Nelson Decl,, 7 11: st0 also 61.26.)1 

Dr. Moza's complahtt3 to the CALS survey related to Kawcah's handling of his 

ipplication for staffprivileges at Kaweah. (Complaint, m16,24,30.) Dr. Moxa's applicdon 

br staff privileges was denied even though he had an exceptional record BS a mrgeon: 174 

najor surgeries with no mortality and minimal morbidity. (Blaisdell Deot., w4-7.) Ksweah's 
reatment ofDr. Moza has been so oulrageouer that leading surgtons in the country have 

oluntaered to help him pro bono. (Blaisdell Decl., 7 3; Antoinc Decl., 7 25.) William 

Ilsisdcll, a renowned surgeon, filed a statement, noting that the proceeding w a ~  like "witch 

I Defendant requests that this Court grant judicial notice, pursuant to Evidencc Code 
sections 452(c) and (h) and 453, of the three exhibits to the declaration of Kathleen Nelson; the 
contract between DHS, JCAHO, and IMQ; JCAHO gtandards; and CMA's CAI,$ criteria. 

1 
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hwting” and that the meritlessness of the allegationshad “destroyed the credibility of [Dr, 
:&foza’s] aomsers:I!(Blaisdell Decl., 7 12;)- JCAHO has issued to Kaweah a ‘‘type+!’!f 
recommendation rating in the credentiahg area, meaning that the hospital must correct its errofi 

in the area of credemtialing. (Antoine Decl., 7 23 and Exhibit P thereto; on the meaning of a type 

1 recommendation, see Ex. I3 to Nelson Decl,, AC-2 1 .) 

The consequences of a reEusal to grant s t a f f  privileges in California are very severe.2 Dr. 

Moza’s career is being ruined, since he cannot operate at Kaweah, the’local public hospital, and 

he i s  being refused staff privileges at additiond hospitals. (Moza Decl,, 7 12.) Kaweah has now 
filed this S L O P  to further drain Dr. Moza’s resowces and to punish him for his complaints 

during the C A L S  survey. 4 

Il, DR MOZA’S ACTIONS COVEREDBY TI332 CALIFORNIA ANTI-SLAPP 
LAW. 

A. 

In response to the disturbing increase in meritless lawsuits brought “to chill t h e  valid 

The California Anti-SLAPP Law Was Enacted to Protect the Fundamental 
Constitutional Rights of  Petition and Speech and Is to Be Construed Broadly. 

exercise of the constitutional rights of freedom of speech and petition for the redress of 

grievances,” in 1992 the Legislature overwhelmingly enacted California’s pioneering anti- 

SLAPP law, Code of Civil Procedure section 425.16,3 to protect against these: SLAPPs, Shategic 

CaIifornia courts have long recognized that “It is common knowledge ... that in these 
modern times a surgeon or physician who is not permitted to practice in a hospital is, as a 
practical rnattm, denied his right to fully practice his profession, the  staffprivilege being, in 
effect, equivalent to a special license.” (Aschevrnan v. Nutamon (1972) 23 CaLApp.3d 86 1, 866- 
867, quoting Wyatt v. Tahoe Forest Hospital District ( 1959) 174 Cd.App.2d 709.) 

subsequent hospital to which the doctor appIies is required to consult the database ,md therefore 
is informed about the averse status of the doctor, (Id,) The result is that a doctor loses staff 
privileges or is never granted staflprivileges ad seriatim at more and morc hospitals, mining the 
doctor’s career forever. (Moza Decl., fi 12,) 

A doctor is entered lnto a database. (See Business & Professions Code 8 805.) Every 

Statutory section references herein are to the Code of Civil Procedure!, unless 
otherwise indicated . 

._ L 
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Lawsuits Against Public Parti~ipation.~ 
i r  ,I ' ' 

To invoke t he  protection of the an&XAPP statute, a defendant must merely make a 
prima facie showing that section 425.16 applies, by showing that the plaintiffs causes of actio 

arise &om defendant's acts in M e r a n c e  of his or her right of petition andlor right of €lee 

speech in connection with a public issue. (9 425.16, subd. 

(1 994) 27 Cal.App.4th 809, 8 19-82 1 .) 

WiZcox 77, Superior Court 

In 1997, the LegislatUprj unanimously amended the statute to expressly require that it be 

"construed broadly." (Stats. 1997, ch. 271, $ 1.) La response, thc  Supreme COW I~as d k c t e d  

that courts, "whenever possible, should interpret the First Amendment and section 425,16 in a 

manner 'favorable to the exercise of freedom of speech, not to its curtailment. "' (Briggs v. Eden 

Council for Hope and Oppormity ( I  999) 19 Cal.4th 1 106, 1 1 19, quoting €?rudbwy v, Supetior 

Court (1996) 49 CaJ.App.4th 11.70, 1176.) 

B. 
On the face of the complaint, Dr. Moza is being sued for his petition and speech which is 

The Allegations of the Complaint. 

covered under the anti-SLAPP law. The complaint alleges that: 

On or about September 25, 1998, and November 6, 1998, Dr. Moza "disclosed ,.. 

confidential Medical Staff peer review information to the Joint Commission for the 

Accreditation of Healthcare Organizations ('JCAHO') in an improper attempt to circumvent the 

hearing and appeal process provided fo i  in the medical staff bylaws and required by Section 

Subdivision (a) of section 425.16 provides: "The Legislature finds and declares that 
there has been a disturbing increase in lawsuits brought primarily to chill the: valid eyercise of 
the constitutional r i g h t s  of $eedom of speech and petition for the redress of grievances. The 
Legislature finds and declares that it is in the public interest to encourage continued participation 
in matters of public significance, and that this participation should not be chjlled through abuse 
3f the  judicial process. To this end, tEus section shall be construed broadly," 

I Subdivision (b) (1) provides "A cause of action against a person arising &om any act of 
that person in furtherance of the person's right of petition or free speech under the United States 
or California Constitution in connection with a public issue shaIl be subject to a special motion 
to strike, unless the court determines that the plaintiff has established that therre is a probability 

- 3 
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that the plaintiff will prevail on the claim.'' 
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I I S09," (Complaint, 7 9,)  The confidential information which Dr. Moza alle,gedly disclosed to 

J C m O  consisted of "certain credeiitids 'corninittee,, medical executive conunittee, a d  

department of surgery meeting minutes and peer review repom." (Id., 7 24.) 

On or about September 25, 1998, Dr. Mom sent a letter to JCAHO in which he stated 

among other things, that he has "a very serious problem with Kaweah," that "the Medical Staff 

abusing its authority" because he is "a competitor," that he is "suspicious ofthe whole process,' 

and that his "case cries out for clutside investigation." (Id.? 7 IS.) 
, 

On or about October 6, I! 998, Dr, Mom sent a letter to the Institute of Medical Quality 

( d Q )  of the California Medical Association (CMA) in which he stated his belief that proctorin 
at Kaweah was "being used politically to exclude and screen out competitors.'' (Id., 7 16; see 

also 7 30.)6 
Finally, the  complaint alleges that, by engaging in the above activity, Dr. Moza defamed 

"Kaweah's integrity and business practices, specifically its medical staff hearing process," and 

attempted " to  disrupt Kaweah's medical staff hearing practice by wrongfidly invdvbg outside 

sgencies in same." (Id,, 7 30.) 
C. 

Subdivision (e) contains illustrations of acts covered under this statute:: 

speech under the United States or California Constitution m connection with a public 
issue" includes: (1) any wdtten or oral statement or writing made befixe a le 'slative, 

any written or oral statement or writing made in connection with an issue under 
consideration or review by a le 'slativc, executive, or judicial body, or any other official 
proceeding authorized by law; r 3) any written or oral statement or writing made in a 
open to the public or a public forum m connection with an issue of ublic interest; (4 or 
any o ~ e r  conduct in firrtherancc ofthe exercise ofthe constitution3 right ofpetition or 

The Anti-SLAPP Statute Applies to this Lawsuit, 

(e)  As used in this section, "act in furtherance of a person's rigit ofgetition or f t ee  

executive, or judicial proceeding, or any other official proceeding authorized t y law; (2) 

place 

The first dIegation, that 1%. Moza disclosed confidential information to JCAHO, i s  
ontained expressly in t h e  fvst and third causes of action, and is incorporated in the other two by 
:ference. (Complaint, 9, 24, 13,21, md 29-30,) ?he second allegation, regarding Dr. 
Ioza's letter to JCPLHO of Septemb'cr 25, 1998, is contained in the second cause of action, and 
incorporated by reference in the third and fourth. (Id., fl 15, 2 1, and 29-30.) The third 

' 

legation, regarding Dr. Moza's letter to IMQ of October 6, 1998, is also contained in the 
second cause of  action and incorporated by reference in the third and fourth. (Id,, f l16,2 1, 29- 

28 1 30.) 

7 4 
DEfEYDANTS MEMORANDUM Of P O W S  mD h01310WT1~S IN SUPPORT OF lU3 SPECIAL M0170N TO Sl'RLKE 



2 

3 :  

5 4 l  
As discussed below, Dr. Moza's alleged communications are covered by at least three of these 

R subdivisions; (e)( I), (e)@), and (:e)(4). 

I, Dr. Mom's Alleged Communications W e r e  Made before an Official 
Proceeding Authorized by Law, and Axe Covered Under Subdivision 
(e)(l). 

Kaweah's lawsuit is covered by the anti-SLAPP law because of the causes of action 
r 

arise from Dr. Moza's alleged statements "made before ... any other official proceeding 
8 

9 

1 

7 

I 

1 

1' 

I (  

1. 

14 

I! 

2( 

21 

22 

23 
24 

25 

26 

27 

28 

authorized by law," as provided in subdivision (e)(l:) of the anti-SLAPP law, 

In this case, there are two oficid proceedings. First, there is Kaweah's administrative 

' 1 hearing regarding Dr. Moza's application for staff privileges at Kaweah. (Complaht, 77 5 ,  7-9.) 

Dr, Moza's alleged communications were made to achieve the objects of thar proceeding and 

they have some connection or logical relation to it. (See Silberg v. Anderson (1990) 50 Cal.3d 

205,212,) (SCC Complaint, fl8-9, 15-16,) As discussed below in Part ID-A-2, such a public 

hospital proceeding on a doctor's application fur staff privileges is an "official proceeding 

authorized by law" for purposes of CiviI Code section 47, subdivision (b) (hereafter, section 

47(b)). An official proceeding for purposes of section 47(b) is also an official proceeding for 

purposes of  the imti-SLAPP law. (Briggs v, ECflO, supra, at p. 1121.) 

Second, there is the hospital accreditation apd. licensure process, conducted undcr the 

state DHS contract with JCAHO and IMQ, pursuant to Health & Safety Code section 1282, As 

discussed below in Part Et-A-3, Dr. Moza's aIIeged communications to JCAHO and MQ were 

nade in that process and thus were made in an "offcial proceeding authorized by law" for 

imposes of section 47(b). As just noted, that m e a s  they were also made in an oficid 

)roceeding for purposes ofthe anti-SLAPP law. 

2. Dr, Moza's Glleged Communications Were Made in Connection With 
An Issue Under Consfderation or Review by an Officlal Proceeding 
Authorized by Law, and Are Covered Under Subdivision (e)(2). 

Dr, Moza's dleged communications are also covered by subdivision (e) (2) of the anti- 

LAPP statute, as statements "rnadc i n e c t i o n  with an issue under consideration or revim- 

5 
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& ,,. any other official proceedhg authorized by law,” (Emphasis added.) 
8 Dr. Moza’s alleged communications were made jn connection with jsjjues under 

consideration or review, in Kaweah’s peer review proceeding, as well as in the 

DHS/JCAHO/IMQ oversight O f  Kaweah, as discussed below in Part 111-A-2 and -3, A statemer 

“in comcction -4 . with” an official proceeding need not be a statement l~ the official proceeding. 

(Ludwig v. Superior Cowt (1995) 37 Cal.App.4th 8, 14-15; see also Briggs, supra, 19 Cd.4lh a; ’ 

pp. 1 110, 1 114- 1 117 brivatcrtelephone message covered under anti-SLAPP statute as relating tc 

issues under consideration or review in proceeding]; Braun, supra, 52 Cal.App.4t.h at p. 1046- 

10481 [speech relating to issues under consideration in official proceeding covered under 

statutej.) Subdivision (e)(2) of the anti-SLAPP law covers communications made not just during ’ 

an official proceeding, but ,also those made greparatow to or in anticioatioq of such a proceeding 

(Dove Audio, supra, 47 Cal.AppI4th at p. 784), BS well as those made in connection with it. 

(Lafayette Morehouse V .  Chronicle Publishing Co. (1 995) 39 Cal.App.4th 855 ,  863 ,) 

3. Dr. Moza’s Alleged Conduct Was Done in Furtherance of €Us 
Constitutional Rights o f  Petition and of Speech in Connection with a 
Public Issue, and Are Covered under Subdivision (e)(4). 

Dr, MOZB’S communications about Kaweah’s cdministrative adjudication of the dispute 

regarding his application for medical staffprivileges, and his attempts to elicit investigation and 

xtion from DHS, J C M O  and WQ, also constitute ”conduct in furtherance o f  the exercise of 

he constitutiond right o f  petition or of the constitutional right of free speech in connection with 

I public issue or an issue of public interest,“ as provided in subdivision (e) (4) of the anti-SLAPP 

aw. Although a public issue i s  not necessary for subdivision (c)(4) to apply to petition-related 

’. 

ctivity, the protection of public health and the interest in fair peer review are important public 

issues or issues of public interest, (See Perez v. Ciy of San Bruno (1980) 27’ C d 3 d  875, 890; 

Business & Professions Code 

U 

809(a); Anion v. San .4nlOniO Community Hospital (2977) 19 

Ca1,3d 802, 823-825.) 
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m. PLAINTIFF CANNOT ESTABLISH A PROBABILITY OF PREVAILING ON IT 
CLAIMS. 

Once tl&'dcfend& makes a pr ima facie showing that the lawsuit is covered by section 
. I  ,. ,%r 1 '  

. <  . / ,  

42$,16, as Dr. Moza has, to  defeat the special motion. to strike the plaintiff nlwt establish, by 
competent admissible evidence within the personal knowledge of the declarzutt(s), that there is a 

probability that the plaintiff will prevail on its claims. (Tilcox Y .  Superior <?art, supra, 27 

Cd.App,4th at pp. 8 19-821, 823-825, 828-830; Church of Scientology v, ~ d e r s h e i m  (1 996) 42 

Cal,App,4th 628,6530655.) hlahtiffKaweah can not do so, 

A, 

As discussed below, Dr. Mom's communicatiom to JCAHO and IMQ were absolutely 

Defendant Moza's AIleged Communicationsr Are Privileged under the Federal 
aod State Constitutions and Civil Code section 47(b). 

privileged under t h e  federal and state constitutions and Civil Code section 4'7(b). Th' IS case 

involves not one but two acts of petitioning the government. Dr. Moza's act of petitioning 

Kaweah, a public entity, for staff privileges, and his use of Kaweah's administrative process, is 

!he fist, Second, Dr. M o a ' s  alleged communications tu MQ and JCAHO werc also acu of 

xtitioning t he  government. 

1. Dr, Moza's AIIeged Communications Are Constitutionally Privileged 
Petition Activity, under the First Amendment and the California 
Constitution, Art. I, 5 3. 

According to the United States Supreme Court, petition activity is coiistitutiondly 

rrotected by the First Amendment unless it was "'not genuinely aimed at procurhg favorable 

;overnment action' at all." (City qfColumbia v, Omni Outdoor Advertising .Inca (1 99 1) 499 U. 

65,  380,) Here there can be no doubt that Dr, Moza's intention behind his communications to 

c-0 and IMQ was to spur favorable action by these hospitd oversight agencies. (Mom 

9 

Decl., 7 7 . )  Equally clear is Kaweah's attempt to silence Dr. Moza, most vividly illustrated by 

the prior restraint requested in t he  form of an injunction to stop that petitioning activity. 

(Complaint, Prayer IC, 3E, & 4A.) 

SimiIarIy, the California Chnstitution provides that "The people have the right to ... 
petition government for the redress of grievances." (Article I, $ 3,) California's constitutional 

protections for petition and speech are greater than those in the Fii-st Amendment, (Robins v,  

7 
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Kaweah i s  obligated to  folllow JCAHO standards regarding the staff privileges process, 

(See Heakh & Safety Code $ 32 128(a)(2).) Thus, Dr. Moza’s complaint to JCAHO about 

Kaweah’s staff privileges procedures, an effort to obtain a fair staff privileges process, has a 

connection or logical relation to the staff privileges proceeding, ( M o a  Decl,, 7 7 . )  Therefore, 

Dr. Moza‘s complaints about Kaweah‘s staff privileges process to, and request for an 
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investigation by, JCAHO and IMQ art privileged under Civil Code section 47(b)(3) and (4)? 

3. Dr. Moza's Alleged Communications Were Made to JCAHO and IMQ, 
Both Official Hos ita1 Oversight Agencies, and Are Absolutely 
Privileged under e ivil Code seetion 47(b). 

The CALS survey and DHSNCAHOIIMQ hospital oversight am official proceedings 

authorized by law and communications made therein are absoiurcly privileged. (See B r m  v. 

Bwem of Stuu Audits (1998) 67 Cai.App.4th 1382, 13884391 [confidentid investigative audit 

is an 'IQffIcial proceeding au*orized by law" for purpoaes of Civil Code 0 47(b)J; Lebbo~ v. 

Stare BUY of Califvrniu (1 985)  165 CalVApp.3d 656,668 [informal cornp1aint.s to the State Bar 
are part of "oMicial proceedings" protected by Civil Code Q 47(b): "any communication with m 
official agency designed to prompt investigation by that agency is absolutely privilagcd.''],) 

Dr. Moza's comunications to JCAHO and IMQ were appropriately intended to invoke 
their oversight responsibility with respect to Kawaah's peer review and hearing/appeal proccss. 

(See Complaint, flfi 9, 12, 15-1 6, 18,20,24; Mom Dccl., 7.) The peer review proceeding ofa 
public hospitaI is governed by JCAHO standards.* In fact, Dr. Moza's complaints apparently led 

to JCAHO giving Kaweah a "type 1 " recommendation in the area o f  credentialling pmfommce. 
(Antoinc Decl., fi 23 and Exhibit P thereto; NeIson DecL, Ex. B, p. AC-21.) Therefort, Dr. 
Moza's communications to JCAHO and IMQ were absolutely privileged under Civil Code 

pection 47(b)(3), as attempts to secure official action ikom DHS, JCAHO and IMQ, (Dove 

dudlo v. Rose@ld, Mepr $. Susntan (1 996) 47 Cd.App.4th 777,780 [letter soliciting support 
br complaint to attorney general absolutely privilegcd].) 

'I Dr. MOZB'S communications arc also privileged under Civil Code sectiohs 47(c) and 
13.8. 

iJCAHO standards govm medica! staff appointment, hearing, md appeal procedures, 
nd have the force of law, (See Health & Safety Code 5 32128(a)(2) bospital rules must 
provide for appointment of medical staff as provided by JCAHO standards I; Anton v. San 
Antonio C~mmurstp Hospital, supra, 19 Cal.3d at pp. 81 8-820 & n. 18; see also Business & 
Professions Code 809.6(a) lpartits in peer review proceedings are bound by any applicable 
professional society or medical staff bylaws I,) 
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B. Plaintiff Cannot Show a Probability of prevailing OR Any of Its Causes of 
Action. 

As discussed above, Dr, Mom's communica.tions to JCAHO and IMQ arc absolutely 

' r ' ,  -, 

privileged. In addition to and independent of that fundamental flaw in Kaweah's SLAF'P, 

Kaweah cannot show that it has a probability of prevailing on any of its individual cawes of 

action, as discussed below. 

1. Kaweah's Claim for Breach of Contract Has No Merit. 
f 

The completely meritless nature of this lawsuit is'undmcored by die fact that Kaweah is 

suing Dr, MOZE for allegedly violating a bylaw which was drafted to expressly permit his 

communications to MQ and JCAHO, 
8. Kawea h's Bylaw 13.2-2 Permits Disclosure o f  Peer Review 

Information to DES, IMQ and JCAEXO 

Bylaw 13.2-2, which Kaweah claims Dr. Moza violated by communicating With JCAJ30 

and IMQ (see Complaint, 

Medical Association (CMA) Model Medicaf Staff Bylaws. The CMA bylaw in question reads: 

9, 1 l), i s  taken verbatim Born Bylaw 12.2-2 from the California 

12.2-2 Breach of Confidentiality, Inasmuch a effective peer review and consideration 
of the qualifications of Medical Sta f f  members and applicants to perform specific 
procedures must be based on fies and candid discussions, any breach o f  confidentiality of 
the discussions or deliberations o f  Medical Staff departments or conmittees, cxc'eFt i . ~  coniunction with other hosnital. nrofessional societv or licensing auihority, is outside 
a propriate standards of conduct for this Medical Staff md will be d.eemed disruptive to 
t& operations of the hospital. , . . 

s e l s o n  Decl., 7 28; emphasis added.] 

The key language for t h e  purposes of this case is that underlined above, which permits 

lisclosure of peer review and other medical staf f  cornmittee information to "other hospital, 

)rofessional society or licens'hg, authority." IMQ and JCAHO, hs "nonprofit professional 

rganizations," perform inspections of hospitals as described in Health & Safety Code section 

282. (Nelson Decl., 3, 1 1 .) 

In fact, &S explained in the declarations of Cedric Tealer, t h e  Senior Policy Analyst for the 

;MA, and Kathleen Nelson, the Chief Operating Officer at IMQ, this language in CMA'S Model 

Medical Staff Bylaws was intended to sgccificaliy permit disclosure to JCA'FIO and Xm 
(Nelson D e d ,  7 29; Tealer Decl, 7 4.) 

10 
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1 medical s t a f f  and “with the principles of medical ethics of the American Medical Association.” 

. (Ex.. A to Complaint, 7 2.) 

members of the  CMA. (Tealer Decl., 7 6,)  

T h e  ethical rules and policies of the AMA are dso binding upon 

Cedric Teater, who interprets the ethical Code and cthical policies ofthe AMA for CMA, 
because the AMA ruJes are binding on CMA (Tealer Decl., 7 I), has explained that ”there is 

nothing unethical about a physician reporting concenis regarding peer review or credentiding 

matters to MQ, JCAHO or DHS,” (Tealer Decl., 7 6,) Tealer explains that “if anything, it 

would be unethical to retaliate against 8 physician for making such a report,” (Id.) IMQ also 

Disclosure by physicians to DHS, JCAHO, and IMQ, is vitally necessary to preserve tk 
ability ofzhose organization to perform their accre:di&ttion and licensing functions. As stated ir 

the Tealer and Nels~ri declarations, organizations like IMQ and JCAHO are staffed by trained 

professionals with expertise in such matters, who are prepared to  and have a duty to consider 
reports of concerns about peer review and credentialhg matters and to respond appropriately. 

(Nelson Decl,, 7 30.) Unless this Court interprets the bylaws to permit appropriate disclosure, 

,*,. I . ‘ 

“[tJhe ability of organizationslike IMQ and JCAHO to function appropriately in such matters 

would be severely jeopardized unless members of The medical s t a f f ,  physicians and others are 

able to communicate concerns to MQ and JCAHO without fear of reprisal.” (Nelson Decf., fi 
30; Teder Decl., 7 5. )  It is an important part of the CfiS survey that these organizations 

receive complaints from the public and staff members. (Nelson Decl., ~ :23-25.) Th~s  Court 

should interpret bylaw 12.2 io preserve the continued viability of the CALS survey and the 

licensure and accreditation of California hospitals. 

b. Kaweah’s Interpretation of Its Contract With Dr. Moza Violates 
The Ethical Rules of The Americsu Medical Assaciation and the 
California Medical Association 

Kaweah is not actually suing Dr, Moza directly’for his alleged breach of the medical staff  

)ylaws, since such a cause of action can only be brought by the medica1 staff, not the hospital. 

‘See discussion below,) Kaweah is instead suing for breach of the consent and release form, 

vhich it construes as a contract, which Dr. Moza si8;led with the hospital, (See Complaint, 75,) 
%at document provides in pertinent part that Dr. Moza agreed to be bound by the bylaws of the 
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states that it is unethical for a hospital to retdiate against a person who complains about a 

hospital to IMQ or the CALS suwey. (Nelson Decl,, 7 26.) Accordingly, the contract upon 

which Kaweah is allegedly suing Dr. Moza, properly interpreted, prohibits Kaweah’s contract 

cause of action 
Kaweah’s lnte retatioo of the Bylaw is Arbitrary, Caprieious, 
Illegal and Voi 8s Against Public Policy. 7 C. 

Kaweah’s reading of the bylaws should also be rejected by this Court because it is 
? 

arbitrary, capricious, illegal and void against public p ~ l i ~ j / .  As noted above, California public 

hospitals have a duty to conform with JCAIHO’s stan~&uds, which have the force of law for 

public hospitals in California, (,4nton, supra, 19 Cal,3d at p. 820, n. IS; Health and Safety Code 

5 32 128.) T h e  Legislature has specifically authorized, and the State of California has contracted 

for, the CALS survey, which evaluates whether the medical stafls bylaw are being fairly and 

uniformly applied. (Nelson Decl., fl3,6-22, and E x .  A thereto.) As part ofthe survey, 

JCAHO, DHS and LMQ have a right to review all medical staff documents and conduct 

interviews with the medica1 staffand the public, (Nelson Decl., 77 13, 21,) 

I 

The CALS survey requires hospitals to facilitate those public interviews. (Nelson Decl., 

23 and AC 15- 17 of Ex.  B thereto.) A hospitd that fails to facilitate the public 

nterview/complaint process or which misrepresents pertinent facts may be penalized in the 

kccreditation process, (Nelson Decl,, 7 2 3  and AC 1-16 o f  Ex. B thereto,) 

Doctors should be encouraged to report concerns regarding medical care, or unethical 

:onduct in peer review, to approptiate authorities and to participate in the C r S S  survey, Such 

eports are privileged under California Iaw because they encourage quality patient care. (Civil 

lode $ 47 (b); Dorn v. Mendelaon (1987)  196 Cal.App.3d 933, 941-943.) TQ facilitate 
isclosure, Civil Code section 56. I, O(2) specifically authorizes physicians to disclose medical 

:cords to accreditation authoritiesi so long as patient identifying information (e.g., name, 

:lephone number) is not disclosed. “All contracts which have for theit object, directly or 

idirectly, to exempt anyone Born responsibility for his o w n  , . willful injury to the person or 

roperry of another, or violation of law. . , are against the policy of the law,” (Civil Code 5 

12 
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1668.) Accordingly, this Court should reject Kaweah's unreasonable interpretation of the 
V '  

bylaws as void and against public policy.' * 

2. Kaweah's CIairn for Misappropriation of Trade Secrets Has No Merit 

Kaweah's trade secret c:ause ofaction fails for three additional reasons. First, Kaweah's 

trade secret claim is based upon its contract claim. r:Cornplaint, 724.) The contract claim, as 

chscussed above, fails by its own t e r n  and is void BS against pubIic policy. Second, Kaweah 

alleges its trade secret consists of "its committee meeting agendas, r n h t e s  and notes and peer 

review reports," (Corx;lplaint, 71 22.) However, these materials are not trade secrets since they dc 

not herive "independent actual or potentid economic value h r n  not being generally known to 

the public or to other persons who can obtain economic value from its disclosure or use." (Civil 

Code g3426.1 (d),) Third, Kaweah does not own the: materials it claims are trade secrets. 

Hospitals have a dual stsucturc consisting of an administrative governing body and the organizec 

medical staff. (See Alexander I J .  Superior Caurt (1 993) 5 Cal,4th 1218, 1224,) Medical staff 

documents are not the property of the hospital -- they are the property o f the  medical staff ,  which 

is an independent entity by law.. (Santa Rosa MernorialHospital v. Superior Cowt (1985) 174 

Cal.App.3d 71 1, 724 [drawing distinction between information protected as peer review 

information in hospital's fiie], cited with approval in Alexander, supra, 5 Cal.4th at p. 1224, n. 

8,) The contract Dr. Moza signed with the hospital does not convert the medical staff materials 

into the property of the hospital. 

3. Kaweah's Claim for Trade Libel Has No Merit, 

Kaweah's trade libel claim, its second cause o f  action, is without merit because Dx, 
Moza's allegedly defamatory statements are either: 

* true (Dr, Moza does_ have a serious problem with Kaweah, and he is suspicious of the 

Nhole process; compare Moza Decl., 7 14, with Com,plaht, 7 IS), which eliminates a key 

:Iement of the: tori of trade libel, fals& (Leonardini v, Shell Oii Co, (1989) 216 Cd.App3d 547, 

572)or 

protected opinion @hat t h e  medical staff is abusing i ts authority because he is a 

competitor, that his case cries out for outside investigation, and that proctoring at Kawecth was 
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I being used poIitically to exclude and screen out competitors). (Complaint, 15-16.) (See 

Dong v. Board of Trustees ofle3andStanf~rdJunior University (1987’) 191 Cal.App.3d 1572, 
I 

1585-86 [letter accusing doctor o f  fraud and deception and caliing for a peer group examination 

of his behavior was protected opinion],) 
Further, it is unclear how plaintiff can show actionable intentional disparagement of the 

quality of property, which results in special damages in the form of pecuniary loss, required 

elements for this tort. (Witkin,’ISmmary of California Law, Torts, $ 573, p. 668, citing Rest,2d, 

TORS §§  626; Guess, h e .  v4 Superior Comt (1986) 176 CaI.App.3d 473,479.) 

4. Kaweah’s Claim for Unfair Clompetition Has No Merit. 

Kaweah’s fourth cause of action for unfair trade practices is completely derivative of the 

facts alleged in the first three causes of action, It al1e:ges no new facts, (See Complaint, 

34.) Therefore, it is as meritless as the f i a t  three causes of action on which it is based. 

All of Kaweab’s Claims Fail Because of Knweah’s Failure To Exhaust 
Its Judicial and Administrative Remedies 

29- 

x 
5. 

Finally, all of Kaweah7s cIaims fail because of Kaweah’s failure to exhaust its judicial 

Ynd administrative remedies. Kaweah’s only possible claim of injury &om Dt. Moza’s alleged 

discussions with JCAHO and M Q  are that Kaweah received a t rpe  1 recommendation in the 

area of credentialing performance in response to Dr. Moza’s complaint in the CALS Survey. 

Superior Court ( 1  976) 17 Cal,3d 465,474-478,) 

/// 

/// 

/// 

/// 

: 

(See Antoine Decl., 7 23 and Exhibit F thereto; Nelson Decl., Ex. B, p. AC-21.) However, 

I Kaweah makes no allegation that it has sought to appeal that derermination or to have it set aside 
20 
- 1 through t he  administrative processes provided by JCAHO, the State Department of Health 
21 1 Services, or even the Superior Court. Without exhasting its appropriate remedies, Kaweah 
22 1 cannot sue. (See Health & Saf‘ety Code 8 1280.5; see d S O  Westlake Commmify HaspitczI Y ,  
23 
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CONCLUSION 

For the reasom set forth above, defendat requests that this C O W  grant his special motion 

to strike and dismiss this SLAPP, 

Dated; luly 16, 1999 

? 

by: 

RespectMIy submitted, 

Mark Goldowitz 
Elizabeth E. Bader 
Special Counsel for Defendant Joseph Moa,  M.D. 

Richard Antoha 
Attorney for Defendant Joseph Moza, M.D. 
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